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THE PROJECT 


If false, let [these] arguments [be] rejected: But no one ought to entertain a prejudice against them, merely 
because they are out of the common road. 

David Hume, Of Commerce 

Anything that involves human beings and money cannot be dull 
Louis Eisenstein, The Ideologies of taxation 


1. A Normative Theory of Democratic Tax Law; 1.1. Ethical Constructivism; 1.2. 
Discoursive or Deliberative democracy; 1.3. Post-positivism; 1.4. Conclusion: It’s 
Legal Theory!; 2. Some Preliminary Questions; 2.1. A Working definition of taxes 
(by reference to their institutional background); 2.1.1. The Public and the Private: 
Public Needs, Private Property, Market Economy and the Public Treasury; 2.1.2. 
The Working Definition; 2.2. Limits to Normative Justification; 2.2.1. Assuming the 
Property and Market Structure; 2.2.2. Dealing with the essential characters of the tax 
structure; 2.2.3. Corporate Taxation; 2.2.4. Problems related to the allocation of the 
tax burden (fiscal federalism and international tax law); 2.2.5. Inter-Generational 
Justice; 2.2.6. Public goods talk and supra-individual preferences; 2.3. 
Terminological Questions; 3. Plan of the Book. 


1. A NORMATIVE THEORY OF DEMOCRATIC TAX LAW 

This book aims to offer its reader some of the elements required for a general 
theory of democratic tax law. The objective is to revisit some of the issues that have 
occupied tax law dogmatics (among them, special attention is paid to the general 
principles of taxation), by the hand of a critical citizen always ready to ask questions 
about the justification of her obligations, especially on what concerns her paramount 
burden, i.e., to pay certain amounts of money 1 . This is a sort of reversal of the basic 

1 Cf. Dworkin (1986, 93,94, 400): “Our discussion about law by and large assumes, I suggest, that the 
most abstract and fundamental point of legal practice is to guide and constrain the power of 
government in the following way. Law insists that force not be used or withheld, no matter how useful 
that would be to ends in view, except as licensed or required by individual rights and responsibilities 
flowing from past political decisions about when collective force is justified (...) Conceptions of law 
refine the initial, uncontroversial interpretation I just suggested, provides our concept of law. Each 
conception furnishes connected answers to three questions posed by the concept. First, is the supposed 
link between law and coercion justified at all? Is there any point to requiring public force to be used 
only in ways conforming to rights and responsibilities that ‘flow from’ past political decisions? 
Second, if there is a point, what is it? Third, what reading of ‘flow from’- what notion of consistency 
with past decisions- best serves it?(...) Our concept of law ties law to the present justification of 
coercive force and so ties law to adjudication: law is a matter of rights tenable in court”. 

For the relationship with democracy, see Nino (1991a, 232): “For the moment, I shall take up another 
intriguing feature of government: its authoritative character. What I want to analyse is the apparent 
capacity of some kinds of government to generate original reasons for action, that is, reasons not 

1 



2 


Chapter 1 


intuition of legal realism. Instead of attempting to describe law as it looks to the eyes 
of the bad man who cares of nothing but prudential reasons, we will try to keep 
company with the reasonable citizen 2 . This forces us to face the basic problem of the 
justification of the tax system. Answering this question requires us to move from the 
single to the plural. The argument goes that the main source of legitimacy is to be 
found in the fact that tax norms have been produced in a democratic way (in 
fashionable terms, by we the people ), or to put it in slightly different words, that 
positive tax law is democratic and that makes it legitimate. This requires explaining 
in what sense and for which reasons only democracy fills the justificatory gap (or at 
the very least minimises it), due to the conflict between our will to autonomy and the 
need of partially heteronomously produced action-norms (i.e. law) in order to 
achieve cherished but complex social goals, like providing for public expenditure, 
that it is what taxation is mainly about. It is further argued that the case for we the 
people only has purchase if it is understood as something more than just majority 
rule or some other technique for aggregating preferences. This more requires 
considering the ways in which it ensures our participation in law-making, a certain 
set of contents of positive laws, and a peculiar way of implementing the norms. This 
is referred as complex democracy, though it is basically the same that is usually 
termed deliberative or epistemic democracy. After this theoretical warming-up, it 
will be time to go back to tax norms and work out the consequences of this move. Or 
in other words, we should consider the characteristics of our tax law to see if it fits 
into the democratic paradigm. That is done by means of reconstructing the general 
principles that will characterise a democratic tax law, in the sense of ensuring its 
legitimacy’. They offer us a critical standpoint, from which both to support existing 
institutional arrangements, to the extent that they fit into it, or to censure them if 
they are at odds with it. In brief, all this can be seen as an exercise in thinking tax 
law democratically. 


established by substantive moral principles. This is very important for grounding a moral obligation to 
obey government which is different from the mere moral obligation to do things- such as not killing or 
paying debts- which a just government must prescribe. But even a just government may sometimes 
prescribe something which, in the absence of that prescription, we would not have a moral obligation 
to do. It may do so because it commits a moral mistake or, as we saw, because there is moral 
indeterminacy. How can we have a moral obligation to obey the law in these cases?”. 

See also Habermas (1996a, 196): “Unlike philosophy, legal theory cannot afford to ignore those 
aspects that result from the internal connection between law and political power- primarily the 
question of the legal licensing of the government’s application of legitimate force”. 

2 Holmes (1997, 992): “You can see very plainly that a bad man has as much reason as a good one for 
wishing to avoid an encounter with the public force, and therefore you can see the practical 
importance of the distinction between morality and law. A man who cares nothing for an ethical rule 
which is believed and practised by his neighbours is likely nevertheless to care a good deal to avoid 
being made to pay money, and will want to keep out of jail if he can”. 

3 

That means that the liberal principles of taxation which are enumerated in chapter 8 constitute a 
yardstick against which to determine that the tax system is sufficiently legitimate. Legitimacy is not 
understood as an ideal, but as a test which determines whether certain requirements are met. The main 
conclusion to be derived from the characterisation of a legal system as legitimate is that its addressees 
have a good reason to see its law as their law, and consequently, they have a (defeasible) obligation to 
obey the law. This explains why attention is paid in chapter 7 to constitutional adjudication on tax 
matters. Judicial review of legislation implies elaborating principles of taxation quite similar to those 
resorted to for the legitimacy test. 



The Project 
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This essay is founded on three basic pillars. First, it relies on constructive ethics, a 
moderate type of cognitivism that provides support for normative theory. Second, it 
affirms that the adequate standard of legitimacy in institutional contexts is provided by 
deliberative democracy. Third, it conceptualises law according to the basic insights of 
what has been labelled as post-positivism. This three claims allow to characterise the 
essay as a research on legal theory. 

1.1 Ethical Constructivism 

§1. Ethical constructivism is a theory of practical reason. It claims two basic 
things. First, that it is possible to argue in a rational manner about practical 
questions, or in other words, to provide inter-subjective justification of the 
arguments we make about them. Second, that relevant criteria for such purpose are 
provided by the practice of moral deliberation itself, or more specifically, by the 
pragmatic assumptions that we make every time we enter it 4 . It is a theory in the 
Kantian tradition, and it has been developed by authors like John Rawls 5 , Jurgen 
Habermas 6 and Thomas Nagel 7 , and, among legal theorists, by Robert Alexy 8 and 
Carlos Santiago Nino 9 . 

It constitutes an alternative to cognitive theories that define moral truth by 
reference to metaphysical entities and non-cognitivist theories that tend to render 
relative the concept of truth in the moral domain 10 . It avoids such characterisations by 
conceptualising moral truth as correctness or assertability, or “the vindication of a 
criticizable claim under the communication conditions of an audience of competent 
interpreters that extends ideally across social space and historical time” 11 . Principles of 
justice are not portrayed as the outcomes of our whims or defined by reference to a 
metaphysical world, but they are represented as the outcome of a procedure of 
construction 12 , based on practical or communicative reasons 13 . This implies that moral 
facts are defined in a counter-factual way. Under such understanding, empirical 
verification is not the only criteria of truth, and what matters is whether a certain claim 
can be recognised as correct 14 . 


Habermas (1996c, 353-4). 

5 Rawls (1980), Rawls (1993), Rawls (1997). 

6 Habermas (1990). Habermas (1993). 

7 Nagel (1997a). 

8 Alexy (1989), Alexy (1994a. 13Iff). 

9 Nino (1989b). 

10 Habermas (1996c, 353-4), Nino (1989b, 68-9), Nino (1991a, 105). 

11 Habermas (1996a, 15) points that this basic insight was developed by Peirce and by pragmatics. 

12 

This constitutes an adaptation of Rawls’s definition of political constructivism. See Rawls (1993, 93): 
“[T]he principles of political justice (content) may be represented as the outcome of a procedure of 
construction (structure)”. 

13 Habermas (1996a, 4-6) on the distinction between practical and communicative reason. 

14 Cf. Nino (1989b). 
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§2. Ethical constructivism presupposes a certain conception of the person 15 . On the 
one hand, any moral theory must distinguish between different subjects and at the same 
time assume a certain continuity over time of such agents. The idea of individual 
autonomy distinguishes each individual from each other, and the same time assumes 
that she keeps on being the same in a relevant way from birth to death 16 . On the other 
hand, it assumes that persons are both rational an reasonable. The former quality 
corresponds to “the capacity to form, to revise, and rationally to pursue a conception of 
one’s rational advantage or good” 17 . The latter can be defined as the readiness to 
“propose principles and standards as fair terms of co-operation and to abide by them 
willingly, given the assurance that others will likewise do so” 18 . This implies that we are 
able to look at practical questions both from our individual perspective and from a 
general or public standpoint 19 , though we need to take into account that we tend to be 
partial and give more weight to our own perspective. 

§3. This conception of the person is closely associated to the idea of reasonable 
pluralism, or in other words, that it is reasonable that moral deliberation might not end 
up in agreement even if those that are part of it are themselves reasonable. This is 
explained by the “burdens of judgement” or the “the numerous hazards involved in the 
correct (and conscientious) exercise of our powers of reason and judgment in the 
ordinary course of political life” 20 . They refer to problems like the existence of 
conflicting and complex evidence on certain points, the different weight to be attributed 

15 Cf. Pavlakos (1999). The author argues that the pragmatic assumptions which we make every time 
that we enter into practical discourses are to be understood not only as mere procedural rules referring 
to the realm of speech, but as substantive moral norms which directly apply to human action. This is 
so because rational practical discourse departs from some substantive normative premises which 
reflect a certain conception of persons. See page 9: “[T]here is a minimum of normative content to be 
found at the starting point of any discourse, since discursive impartiality and objectiveness are in any 
case connected with a certain conception of the person: the discourse can only be impartial if it treats 
all participants as free and equal persons”. This is the only way to avoid a certain degree of circularity 
in discursive ethics, derived from the fact that demand for rightness presupposes the discourse (in 
which we anchor criteria of correctness) while the discourse operates according to rules which 
presuppose the validity of the claim for rightness. It is interesting to notice that Estlund (1998) argues 
that political liberalism cannot be procedural all the way down. It needs to have a substantive 
grounding which is related to the concept of the reasonable person. He had argued that this does not 
undermine the procedural character of the theory. Cf. Estlund (1993). 

16 Cf. Nino (1991a, 113)“A decision is taken by someone, and this implies tracing some boundaries of 
the self who took the decision in order to determine, among other things, whether he was competent to 
take it, considering who was affected by it. This assumes, on the one hand, some continuity of the 
self, who must extend further than the subject of the choice, and, on the other, some separateness 
between different centres of decision. Of course it is very difficult to identify the criteria in ordinary 
moral discourse for the identity and independence of selves; but even without attempting to articulate 
those criteria, at least we know that selves are not sliced into thin units which correspond to single 
choices, nor are all selves submerged in an undifferentiated mass”. 

17 Rawls (1993, 19). 

18 Rawls (1993, 49). 

19 Thomas Nagel has developed this through the powerful metaphor of impartiality as the nowhere. Cf., 
for example, Nagel (1991, 5): “Justification in political theory must address itself to people twice: 
first, as occupants of the impersonal standpoint and second as occupants of the particular roles within 
an impersonally acceptable system”. 

Rawls (1993, 56). 
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to different considerations, the indeterminacy of basic concepts with the help of which 
we structure our judgment, and so on. Under such circumstances, we cannot expect to 
have agreement on all substantive practical questions. 


1.2 Discursive or Deliberative Democracy 

§4. An inter-subjective standard of practical argumentation proves an essential 
tool to dispel the basic claims of all kinds of moral sceptics. However, our practical 
reasoning cannot based only on moral reasoning, not even on general practical 
reasoning. Once we take into account basic facts of human existence (like that I am 
not alone in the world, that my action has consequences -even if unintended- upon 
others, and that we have limited moral powers), we realise that we need to find 
legitimate procedures not only to debate about common action-norms but also to 
decide upon them in an authoritative manner. We need to use law as the grammar 
with the help of which to write our common action-rules. In functional terms, this 
creates a risk of conflicts, and in normative terms, it gives rise to a burden of 
justification. Common action-norms must be legitimate from the standpoint of each 
individual, because only in such case they could be reconciled with the individual 
autonomy of each of them. 

This requires remodelling the idea of public autonomy, preserving its core content 
(that reasons should be available to each and eveiy individual), while operationalising it 
in a different way. 

§5. The liberal concept of legitimacy presents a concept of public autonomy that 
claims that political power is legitimate when it proceeds on the basis of free public 
reasoning among equals. It considers that deliberative democracy constitutes the 
adaptation to real-world constrains of deliberation under ideal conditions. That is so 
because it combines as much as equal participation as possible with a propensity to 
come close to outcomes that will be produced under ideal conditions. 

§6. It is the only procedure that reconciles the need of common action norms and 
individual autonomy, and at the same time, it takes seriously the character of the 
questions being dealt with. On the one hand, it reduces the heteronomous character of 
action norms because it ensures equal participation in deliberation and decision-making 
process. The fallibility of imperfect deliberative structures is taken on board and 
reflected in the possibility of reopening the discussion and deciding anew. Moreover, it 
takes seriously the character of the problem lying behind procedures. It structures 
deliberation and decision-making in ways that justify the affirmation of an epistemic 
privilege of the procedure, that is, it ensures a propensity to get the solution right, 
something that honours the understanding of most-individuals that the issues at stake do 
not imply only a co-ordination problem, but that there might be a correct solution to 
them. 
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§7. Deliberative democracy is mainly procedural. At its core lies the active element 
of autonomy. It considers that the best way to honour the inter-subjective standard of 
justification (counterfactual agreement, or that all those that were affected could have 
consented to the common norm) is by means of a decision-making procedure in which 
individuals actually participate in deliberation and decision-making in equal terms. 

However, it is not only procedural; it is also substantive. Such substance 
corresponds to the thin conception of the good (the right) which underpins the practice 
of deliberation itself (associated to the value of autonomy and to value of rational 
conflict-solving), and which can be rendered more specific by means of reflecting on 
the assumptions involved in entering the practice of deliberation. Actual deliberative 
outcomes can be checked by reference to the logically independent standard provided 
by the outcomes of ideal deliberative practices. 

Finally, the institutional structure of a deliberative democracy presupposes a 
differentiation between the process of deliberation and decision-making about common 
rules and the process of implementation of the norms. We have to realise that the 
application of general norms to a specific context cannot be a mechanical operation. It 
is necessary to take into account both the specific characteristics of the context (because 
normative facts are not mere brute empirical facts) and the potential vagueness of the 
linguistic formulation of the norm. This implies that at the stage of implementation we 
find a new layer of legitimacy questions. It is necessary to reintroduce elements that 
allow for a certain degree of participation and a checking of substantive correctness in 
this context. 

For these reasons, deliberative democracy is a complex institutional arrangement. 
It trusts to participation the basic work in ensuring its legitimacy, but it has resort to 
substantive checks and guarantees concerning the adjudication or implementation level 
to increase its legitimacy. Hence, it comes hand in hand with a complex concept of 
legitimacy. 


1.3 Post-positivism 

§8. The option for ethical constructivism and deliberative democracy must have 
some implications at the level of conceptualisation of law 21 . This insight is explored 
by authors like Robert Alexy 22 , Neil MacCormick 23 , John Finnis 24 , Joseph Raz 25 , 
Carlos Santiago Nino 26 or Jurgen Habermas 27 . These authors have contributed 
extensively to legal theory in the last two decades, arguing for overcoming the 


La Torre (1998a) explores the relationships between theories of legal argumentation and the 
conceptualisation of law. 

Alexy (1989), Aarnio, Alexy and Peczenik (1981), Alexy (1994a). 

MacCormick (1978). MacCormick (1994). 

Finnis (1980). 

Raz (1979), Raz (1986), Raz (1994). 

Nino (1985). Nino (1989), Nino (1994a). 

Habermas (1988), Habermas (1996a). 
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traditional positivist stance 28 , and for what in absence of a better name, we can label 
as “post-positivism” 29 . We can offer a brief characterisation based on four basic 
premises. 

§9. Firstly, law is seen as a complement of morality 30 . Both of them provide 
resources for conflict-solving and social co-ordination. There are many cases in which 
morality is effective in the discharging of such tasks 31 . However, that is not always the 
case 32 . For example, it tends not to be the case in those instances in which there are 
good reasons supporting the enactment of common action norms within a limited time- 
period (for example, that in any other case the basic goals that the practice aims at 
ensuring will be in risk) 33 . 

There are two main reasons why morality is not apt to such task: (1) moral 
arguments might not be enough in order to select the correct course of action. On the 
one hand, they rely exclusively on universalisability, a very powerful yet insufficient 
yardstick to assess the pros and cons of different courses of action. Its capacity to 
discriminate among different options seems to depend on being combined with ethical 
and prudential arguments 34 . On the other hand, there are cases in which not only 

2S It is summarily characterised in Nino (1980), MacCormick (1986, 27-30), MacCormick (1994) and 

Postema (1996, 82). 

29 

MacCormick (1994, ix), La Torre (1994). Post-positivism is closely related to the institutional theory 
of law, as in the canonical statement of MacCormick and Weinberger (1986). However, the 
institutional theory of law is a wider legal theory than what I refer as post-positivism. The latter tries 
to focus on the relationship between law and morality, and does not aim at dealing with the 
“ontology” of law (a basic concern of the former). Of course, the distinction is far from being a neat 
one and of course the two questions are unavoidably intertwined. Footnotes are witness of the 

constant reference to the works of MacCormick and Weinberger. 

30 

Alexy (1989), Raz (1984, 131): “No system is a system of law unless it includes a claim of 
legitimacy, of moral authority. That means that it claims that legal requirements are morally binding, 
that is, that legal obligations are real (moral) obligations arising out of the law ” (added italics); 
Habermas (1996a, 106): “[AJutonomous morality and the enacted law that depends on justification 
stand in a complementary relationship”. Cf. also Habermas (1996a, 111-8, especially at 117-8); Nino 
(1994a), MacCormick (1994). 

31 

Nino (1991, 248): “[Mjoral discussion is not only a method of moral knowledge but also a practical 
procedure for solving conflicts by means of shared access to that knowledge; it is a social practice 
oriented to achieving unanimous consensus on certain principles which provide the ultimate 
justification for actions and institutions. Often this consensus among those who may be affected by a 
course of action is achieved; when that happens, the practice of moral discussion facilitates moral 
knowledge but also fulfils its latent social function of avoiding conflicts and facilitating co-operation 

between individuals with competing interests”. 

32 

Habermas (1996a, 37): “[Under modem conditions] unfettered communicative action can neither unload 
nor seriously bear the burden of social integration”. 

33 Nino (1991a, 248) and Nino (1994b). Another way of characterising these situations is the following. 
They are those instances in which it is more important to adopt a roughly fair solution within a certain 
time-limit than the perspective of adopting a completely correct solution at some indefinite point in 
the future. In the absence of common action rules, we run the risk of a failure to achieve conflict¬ 
solving and social coordination. 

34 It is necessary to notice that the disagreement between Alexy and Habermas concerning whether legal 
reasoning is a special case of general practical discourse depends on the contested character of the 
concept of general practical discourse. The latter claims that the combination of ethical, prudential 
and moral arguments can only take place in law. Cf. Alexy (1995), Alexy (1998a), Habermas (1996a, 
38). 
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morality needs to be complemented by other types of argument, but it is those others 
that “break the ground” for moral argumentation. This is typically the case in what 
refers to co-ordination problems for the achievement of complex social goals. What is 
right in a given case might depend on the pattern of action that is followed by most 
individuals 35 . Although this selection can take place in an spontaneous (that is, non- 
institutional) way (for example, this has been shown by game theorists), in a good deal 
of cases there is a need of having resort to the authoritative social order that law is; (2) 
Second, moral argumentation (or for this purpose, general practical discourse) 
makes considerable epistemological, motivational and organisational demands upon 
individuals. On the one hand, it overtaxes our cognitive capacities because it only 
furnishes us with a procedure forjudging questions in an impartial way and expects 
that we form our own judgments 36 . In certain circumstances, the task might be easy. 
But in others, the burden might be excessively high’ 7 . On the other hand, morality 
relies on a permanent willingness to settle issues through deliberation and to follow 
its results on the basis of the exclusive motivation consisting in willingness to 
comply with our duty 38 . Once we accept that morality is not inherently motivating 
(that is, that the mere contemplation of the right course of action does not ensure that 
we will follow it) 39 , we realise that this makes considerable motivational demands on 
the individual, who might not find the strength either to follow her own judgment or 
to enter into discursive procedures to form it. For three, morality does not offer an 
adequate pattern for the organisation of obligations associated with collective goals 
that require the co-ordination of action of a sizeable number of individuals 40 . 

These are reasons for completing morality with law. It provides higher normative 
certainty, supplements motivation by means of ensuring the fruitfulness of 
compliance with the law, and it organises collective action by means of distributing 


Honore (1992, 3,12) says that obligations that presuppose social co-operation for the achievement of a 
social goal cannot be spelled without having resort to law. Koller (1992, 155): “Although it is 
certainly true that every legal right should be compatible with morality, that does not mean that every 
legal right is founded on morality”. See also Habermas (1996a, 118, 246-7): “A principled morality 
whose effectiveness was based solely on socialisation processes and individual conscience would 
remain restricted to a narrow radius of action. Through a legal system with which it remains internally 
coupled, however, morality can spread to all spheres of action, including those systematically 
independent spheres of media-steered interactions that unburden actors of all moral expectations other 
than of a general obedience to law (...) Under conditions of high complexity, moral contents can 
spread throughout a society along the channels of legal regulation”. 

36 Habermas (1996a, chapter 3). 

37 

Finnis (1980, 268-70, especially at 268): “[L]aw brings definition, specificity, clarity and thus 
predictability into human interactions, by way of a system of rules and institutions so interrelated that 
rules define, constitute and regulate the institutions, while institutions create and administer the rules, 
and settle questions about their existence, scope, applicability, and operation”. 

38 Habermas (1996a, chapter 3). 

39 Habermas (1996a, 116): “Moral demands that can be fulfilled only through anonymous networks and 
organisations first find clear addressees only within a system of rules that can be reflexively applied to 
itself’ and Habermas (1996c, 348) explains that de-transcendentalising ethics leads to the fact that we 
do not have a motivation equivalent to the one provided by salvation. “When we know what is 
morally right to do, we know that there is no good (epistemic) reason to act otherwise. But that does 
not prevent other motives from prevailing”. 

40 Garzon Valdes (1986), Habermas (1996a). Cf. Also §§ 167 - 9 . 
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tasks among members of the community 41 . Firstly, it provides norms with an 
authoritative formulation, thus reducing the cognitive claims characteristic of moral 
norms 42 . Legal subjects have an authoritative source of law to be found in statutes 
and statutory materials, coupled with judicial precedents concerning the settlement 
of disputes over the meaning of norms 43 . Secondly, it reinforces spontaneous 
motivation with institutional incentives 44 . It does not only eliminate the optional 
character of a given conduct by declaring it forbidden or obligatory, but it also 
introduces a coercive scheme of enforcement of its norms 45 . Thirdly, it overcomes 
the problems associated with the lack of organisation for the discharge of duties 
related to the co-ordination of conduct by means of splitting the tasks among legal 
subjects, and establishing criteria in order to determine the concrete performance to 
be expected from each of them 46 . 

§ 10 . Secondly, law is characterised by its autonomy versus morality and general 
practical reasoning. Its norms are supposed to provide reasons for action that pre-empt 
reference to other possible reasons 47 (though, as we will see, this does not require that 
absolutely all other possible reasons for action are excluded by legal reasons). 

The autonomy of law derives directly from characterising it as a complement of 
morality. We have just argued that we need law in order to discharge basic social tasks 
that morality alone cannot perform (basically, functions of conflict-solving and social 
co-ordination). If law was not kept somehow separate and distinct from morality, we 


41 This reformulates the major insights of Habermas (1996a, 113-118), taking into account Raz (1986), 
Honore (1992) and Postema (1996, 1998). 

42 Habermas (1996a, chapter 3), MacCormick (1997, 1068). 

43 Habermas (1996a, chapter 3), Finnis (1980), Nino (1991a, 248). 

44 Habermas (1996a, chapter 3). 

45 Coercion is to be seen as a technique for offering additional incentives to comply, to the extent that its 
main goal is not to tackle the problem posed by individuals who want to enjoy the benefits of social 
cooperation without sharing the burdens (the so-called free-riders ) but the just mentioned issues of 
weakness of will (technically known as akrasia ) and lack of insurance that collective behaviour will 
conform to the pattern established by the law (the state of hopelessness ). Further reflections on this, 
from the point of view of the conception of law, see chapter 2, §§77-79 and chapter 4, §§193ff. 

Raz (1994, 328): “By addressing the self-interest of those who fail to be properly moved by moral 
considerations, the law reassures the morally conscientious. It assures him that he will not be taken 
advantage of, will not be exploited by the unscrupulous” Raz (1994, 103) The law is said to play an 
occasional role as the enforcer of moral duties (for example, it enforces such duties on people who 
refuse to comply with them). 

46 Habermas (1996a); Garzon Valdes (1986). 

47 Hart (1982, 253): Legal reasons are presented as requirements which should guide the subject’s action 
and which are to “preclude or cut off any independent deliberation by the hearer of the merits pro and 
con of doing the act”. Cf. also Raz (1985, 299,304): “The fact that an authority requires performance 
of an action is a reason for its performance, which is not to be added to all other relevant reasons 
when assessing what to do, but should replace some of them (...) A decision is serviceable only if it 
can be identified by means other than the considerations the weight and outcome it was meant to 
settle. [The added value of the authoritative decision is only available] if we can establish its existence 
and content in ways which do not depend on raising the very same issues which the authority is there 
to settle”. The positivist claim is described by Postema (1996, 82) in the following terms: “reasons in 
law’s limited domain operate in practical reasoning as pre-emptive reasons for action; that is, reasons 
which preclude acting for certain other reasons (falling outside the domain)”. 
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will run the risk of getting rid of cognitive, motivational and organisational problems 
through the main door only to see them come back through the window. For this 
reason, we must see law as defining a relatively artificial domain of norms, and shifting 
reasoning about common action rules and principles to it 48 . 

This implies that law is to be conceptualised as a social order that not only brings 
to our attention reasons applicable to us, but as one that alters the set of reasons for 
action 49 . This corresponds to a basically correct tenet of legal positivism, namely, that 
the basic pillar of modern law is constituted by the legal rules that define the core of 
settled meaning; it is them that provide inter-personal and trustworthy standards of 
conduct 50 . The characterisation of legal reasoning as a special case of general practical 
discourse also reflects this same argument. What makes legal reasoning special is its 
anchoring to authoritatively fixed rules 51 . 

As we have just referred, and will consider with more detail in the following 
chapter, there are different interpretations of what the autonomy of law entails 52 . Such 
differences revolve around what is meant with the pre-emptory character of legal 
norms. Authors like Raz consider that this implies excluding any other reason for action 
and hence law’s pretence of providing categorical or ultimate reasons for action (on 
such basis, he denies that we have a general obligation to obey the law). Other authors, 
like the late Nino, MacCormick or Alexy claim that it implies a degree of closure 
sufficient to allow the effective discharge of its tasks, but not so complete as to exclude 
permeation by norms and reasoning from general practical discourse. 

§ 11 . Thirdly, any legal system can only be characterised as such if it raises a claim to 
correctness 53 . This can be seen as a direct consequence of the conceptualisation of law 

4S Postema (1996, 89). 

49 Notice that any serious of natural law may accept this second claim. Cf. Finnis (1980. 290): “The 
tradition of ‘natural law' theorising is not characterised by any particular answer to the questions: ‘Is 
every ‘settled’ legal rule and legal solution settled by appeal exclusively to ‘positive’ sources such as 
a statute, precedent and custom? Or is the ‘correctness’ of some judicial decisions determinable only 
by reference to some ‘moral’ (‘extra-legal’) norm? And are the boundaries between the settled and the 
unsettled law, or between the correct, eligible, and the incorrect judicial decision determinable by 
reference only to positive sources or legal rules? The tradition of natural law theorising is not 
concerned to minimise the range and determinacy of positive law or to the general sufficiency of 
positive sources as solvent of legal problems”. Raz (1987, 81): “Authoritative reasons cannot be 
considered just as ordinary reasons with (prima facie) force to be added to the balance of reasons 
when considering what is to be done" 

50 Hart (1961, 124), MacCormick in MacCormick and Weinberger (1986, 203) and MacCormick (1994, 
ix). The former focuses on general rules vis a vis commands; the latter on rules vis a vis principles. 

51 Alexy (1989) and Alexy (1998a): “What is authoritatively fixed and what fits into it (...) [Ljegal 
argumentation is bound to statutes and precedents and has to observe the system of law elaborated by 
legal dogmatics”. 

5 “ Reference to chapter 2, section 2. 

53 Alexy (1989); Alexy (1994a, 40): “The relevant question is that in the praxis of any system of 
dominion there is an implicit claim to correctness, which must be redeemed to anybody. A normative 
system which does not raise a claim to correctness explicitly or implicitly is not a legal system”. Cf. 
also Habermas (1988, 243): “Legality can produce legitimacy only to the extent that the legal order 
reflexively responds to the need for justification that originates from the positivisation of law and 
responds in such a manner that legal discourses are institutionalised in ways made pervious to moral 
argumentation” and Habermas (1996a. 106): “In virtue of the legitimacy components of legal validity. 
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as a complement of morality. It implies that law is to be conceptualised as a special case 
of general practical discourse 54 . 

The claim is fully operative at the conceptual level. It serves to distinguish law 
from other purely coercive social orders 55 . Only the tax inspector (and not the gun-man) 
claims that the individual has an obligation to pay. It is important to sttess that the 
characterisation as law is not denied to systems that make but do not redeem the 
claim 56 . 

At the normative level, it implies that the legitimacy of law is somehow borrowed 
from morality. This does not mean that legal norms are to be subject to moral review on 
a singular basis. Just the opposite: the claim to correcUiess raised by the law takes on 
board the institutional character of the system. As a consequence, the claim must be 
interpreted as stating that the legal norm can be justified under the limiting conditions 
proper of the legal institutional framework 57 . This means that the legitimacy of each 
norm is sttongly mediated by the legitimacy of the legal system as a whole and by the 
values associated with its existence as a social practice 58 . 

It is important to keep in mind that the claim is necessarily made when we 
proceed to apply the law. Any legal operator, when entering into discourses of 
application, implicitly or explicitly endorses the claim, given the eminently practical 
character of legal norms 59 . 

§ 12 . Fourthly, law is considered as mainly a matter of practical and not theoretical 
reason 60 . This implies that a complete or thorough concept of law must extend to legal 
discourses of application of norms. 

The mechanical picture of legal adjudication (brilliantly encapsulated in the motto le 
juge est la bouche de la loi), characteristic of legal formalism, has tended to be 


positive law has a reference to morality inscribed within it”. MacCormick (1992, 112): “Judges, if 
anyone, take the law as it claims that it should be taken. They, more than anyone, acknowledge the 
law at its own estimation. To understand legal statements we should interpret them as meant by those 
who take them and accept them at face value, those who acknowledge the law in the way it claims a 
right to be acknowledged. The decisive argument concerning the meaning of statements of legal 
duties is that the law claims for itself moral force. No system is a system of law unless it includes a 
claim of legitimacy, of moral authority. That means that it claims that legal requirements are morally 
binding, that is that legal obligations are real (moral) obligations arising out of the law”. Also Raz 
(1985, 300-1) who considers that the claim to correctness might also be an intrinsic character of law. 
Alexy (1994a), MacCormick (1992), Nino (1994a). 

Alexy (1994a). 

Alexy (1994a). 

Alexy (1989, 16). 

See §§ 264. 

Nino (1994b). 

Nino (1991a, 248): “Moral discussion is not only a method of moral knowledge but also a practical 
procedure for solving conflicts by means of shared access to that knowledge; it is a social practice oriented 
to achieving unanimous consent on certain principles which provide the ultimate justification for actions 
and institutions”. The limited conceptualisation of moral argumentation by Habermas makes him stress the 
practical orientation of law vis a vis morality. Cf. Habermas (1996a, 107): “morality and law differ prima 
facie inasmuch as post-traditional morality represents only a form of cultural knowledge, whereas law 
has, in addition to this, a binding character at the institutional level. Law is not only a symbolic 
system, but an action system as well”. 
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associated to a description of legal dogmatics and jurisprudence as theoretical 
enterprises 61 . Neither the first nor the second are accepted by legal positivism. 

On the one hand, the mechanical model does not fit the reality of what the judge 
does when applying the law. Not only legally relevant facts are not mere brute facts (but 
they require certain reconstruction by the legal operator) but legal rules in themselves 
might not be sufficient to determine the right legal answer. This is something that has 
become clearer as the number of norms has grown exponentially and the legal system 
has undergone the processes of materialisation and constitutionalisation. This has been 
felt as an acute problem by Constitutional Courts, whose workload makes highly 
improbable to solve the problem with the Hartian strategy 62 . 

On the other hand, the conceptualisation of legal dogmatics and legal theory as 
descriptive enterprises has been preserved either by means of picturing them as sterile 
or futile social activities 63 or by a sophisticated surgery, prescribing the extirpation of 
judicial reasoning from legal reasoning 64 . This is the option of authors like Kelsen or 
Raz, who reintroduce an element of decisionism at the area of penumbra of the law. 

However, this as clearly unsatisfactory both in conceptual and normative terms. On 
what concerns the former, judicial reasoning does not constitute a substantively 
different form of reasoning within the system; just to the contrary, it sets the pattern of 
reasoning followed by most legal operators when reasoning with norms, due to its 
authoritative character. In the same way that the tip of the iceberg is only a tiny percent 
of the total mass of ice but can be analysed in order to determine the chemical 
composition of the whole, judicial adjudication is only a tiny fraction of all legal 
reasoning, but it sets the pattern the rest. On what concerns the latter, the return of 
decisionism and thus renders extremely weak the possibility of redeeming the claim to 
correctness on the part of the legal system. 

At the root of the rules and principles model of Dworkin 65 , or the rules, principles 
and procedures model of the legal reasoning theories of Alexy or MacCormick 66 , we 


61 Kelsen (1992, 7): “It characterises itself as a ‘pure theory of law’ because it aims at cognition focused 
on the law alone, and because it aims to eliminate from this cognition everything not belonging to the 
object of cognition, precisely specified a the law. That is, the Pure Theory aims to free legal science of 
all foreign elements”. Latter on, his characterisation of norms as hypothetical judgments and not as 
commands is based on the same reasons. 

Hart (1994, 240); “My account is descriptive in that it is morally neutral and has no justificatory aims: 
it does not seek to justify or commend on moral or other grounds the forms and structures which 
appear in my general account of law, though a clear understanding of these is, I think, an important 
preliminary to any useful criticism of law”. 

62 For the German Constitutional Court, cf. references by Alexy (1994a). For the Spanish Constitutional 
Court, cf. STC 224/92 , of 14 December, that claims that the right to effective judicial protection 
implies a right to have our case decided by a judgment decided according to reason: “a judgment 
grounded on the Law, that is, which one could properly qualify as sufficiently argued, by no means 
arbitrary, and for which reasons are provided, thus excluding caprice or naked will” 

63 Nino (1974). 

64 Cf. Hart (1958, 609, 614) on the discretion of judges in the area of penumbra. Cf., for a detailed 
analysis, chapter 2. 

65 Dworkin (1986, 90): “Legal philosophers are in the same situation as philosophers of justice and the 
philosophers of courtesy we imagined. They cannot produce useful semantic theories of law. They 
cannot expose the common criteria or ground rules lawyers follow for pinning legal labels onto facts, 
for there are no such rules. General theories of law, like general theories of courtesy and justice, must 
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find the insufficiency of formalism and normative positivism’s concepts of law. The 
rules, principles and procedures model insists on the institutional character of law, but 
considers that the linguistic formulation of norms (necessarily and sometimes willingly 
imprecise) coupled with the claim to correctness, imply that law should not be seen as a 
closed system of reasons, but as an autonomous one, which is permeated by general 
practical reasoning without losing its mainly institutional and authoritative drive. 

§ 13 . At the end of the day, we can say that post-positivism cannot be reduced to any 
simplistic understanding of either legal positivism or the doctrine of natural law. It does 
not either reject any connection between law and morality or blur the distinction 
between them. On the contrary, it assumes a basic tension at the heart of law 67 . 

The conceptualisation of law as a special case of general practical discourse 
expresses the substantial unity of practical reason, while at the same time taking into 
account the existence of different domains within it. The latter argument is the basis for 
rejecting any understanding of the relationship between law and morality in vertical 
terms (with morality on top) and allowing for unrestrained direct effect to moral 
arguments within legal discourse. The institutional and authoritative character of law do 
not leave room for any kind of reductionism and constrain the possibility of having 
direct resort to general practical arguments. Th e former claim is related to the idea that 
law and general practical discourse are complementary to each other. Their relation of 


be abstract because they aim to interpret the main point and structure of legal practice, not some 
particular department of it. But for all their abstraction, they are constructive interpretations: they try 
to show legal practice as a whole in its best light, to achieve equilibrium between legal practice as 
they find it and the best justification of that practice. So no firm line divides jurisprudence from 
adjudication or any other aspect of legal practice. Legal philosophers debate about the general part, 
the interpretative foundation of any legal argument must have. We may turn that coin over. Any 
practical legal argument, no matter how detailed and limited, assumes the kind of abstract foundation 
jurisprudence offers, and when rival foundations compete, a legal argument assumes one and rejects 
others. So any judge's opinion is itself a piece of legal philosophy, even when the philosophy is hidden 
and the visible argument is dominated by citation and lists of facts. Jurisprudence is the general part 
of adjudication, silent prologue to any decision at law”. 

Dworkin (1986, 102): “[Ujseful theories of law are not semantic theories of this kind (...) but are 
instead interpretative of a particular stage of a historically developing practice”. 

Dworkin (1987a, 13): “I said that orthodox theories go wrong in this way because they fail to realise 
that propositions of law make interpretive claims, and that any useful account of the truthful 
conditions of such propositions must therefore be normative rather than simply descriptive”. 

Dworkin (1984, 148): “Theories of law cannot sensibly be understood a (...) neutral accounts of social 
practice”. 

66 Alexy (1989, 14): “Should we conclude from this that in the last analysis it is after all the non- 
intersubjectively testable value-judgments of the decision-maker that are the decisive factor, value- 
judgments which can perhaps be explained in sociological or psychological terms but cannot be 
justified any further? This is certainly not a desirable conclusion as far as concerns the legitimacy of 
judicial decision-making and the scientific character of legal dogmatics in its concern with normative 
questions”. Cf. also MacCormick (1978, 262) and MacCormick (1986, 203). 

67 This can be explained with the help of different metaphors. We can say that there is an opposition between 
the factual and the normative (reflecting the positive character of law and its search for normative 
legitimacy). Law moves between facts and norms (Habermas). Or we can claim that there is a gap between 
its effective heteronomy and its aspiration to autonomy (the first results from its authoritative and 
institutional characters; the last is inscribed in its own claim to be a complement of morality) (this is an 
image dear both to Nino and MacCormick). 
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complementary is complex, and it gives rise to at least four different ways in which they 
are connected. Firstly, the fact that law raises a claim to correctness implies both a 
normative connection at a systemic level (law pretends to complement morality in order 
to achieve the basic social goals of conflict-solving and co-ordination) and a conceptual 
connection (a system that does not raise it is not considered a legal one) 68 . Secondly, 
legal reasoning is permeated by rules of general practical reasoning; this becomes 
clearer when we argue with legal principles in hard cases 69 . Thirdly, legal adjudication 
and other discourses of application of law reveal that it cannot and should not be 
considered as a closed system of reasons. We have already argued that the grammar of 
law reduces the cognitive, motivational and organisational demands made by moral 
norms. However, it is associated to human language, something that renders 
unavoidable phenomena like vagueness, inconsistency, redundancy, etc.. Moreover, a 
functional legal system must be composed by general norms. This implies a gap 
between the formulation of the norm and the plurality of relevant factors in the context 
of application. Both reasons make it necessary to accommodate general practical 
arguments within the institutional structure of legal reasoning 70 . Fourthly, there are 
good reasons for denying the legal conditions to norms that are extremely unjust 71 . Such 
different bridges between legal theory and morality allow post-positivism to claim that 
it reintroduces a critical dimension at the core of law 72 . 

1.4 Conclusion: It’s Legal Theory! 

§ 14 . On the basis of these three basic methodological assumptions, this thesis is 
conceived as an enterprise in legal theory. This so to the extent that it can be seen as 
relevant in order to solve problems of interpretation and application of tax laws 
within a democratic system. This has an impact over the questions that are selected 
and the emphasis put in the main thesis made in it. 

That does not mean that the relevance of a normative theory of taxation does not 
go beyond its role as a tool of legal reasoning. On the one hand, a critical or normative 
standpoint seems necessary in order to solve questions which we face as citizens. 
The obligation to pay taxes constitutes the most frequent source of relation between 
the individual and her fellow citizens (mediated, however, by institutions like the tax 
administration). On the other hand, it helps reflecting on more abstract issues of 
political theory and argumentation. Analysing concepts of tax justice can allow us to 
shed light on more general debates. For example, many communitarian authors claim 
that liberals assume an atomistic conception of society. From a contrary position, 
Ackerman suggests that such criticism can be falsified once we consider the liberal 


08 See §85. 

69 See §§86-8. 

70 Cf. §§89-93. 

71 See §§94-5. 

72 Cf. Alexy (1998a, 2 and 16): “Legal reasoning remains deeply connected with what can be called the 
free, discursive or ideal side of law (...) Hence the law is not only open to moral criticism from the 
outside. The critical dimension is replaced right into the law itself’. 
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argument on distributive justice 73 . This conclusion is even clearer if we deal with the tax 
consequences of programs which can be derived from the liberal and the 
communitarian claim. 

Because not everybody shares the main elements of the post-positivist conception 
of law, the legal condition of the essay is bound to be controversial. In the second 
paragraph of the next section, some further arguments are considered in order to defend 
this approach to law (and its own legal condition). The claim that is made there is that 
the dispute boils down to the question of which is the adequate conceptualisation of 
law. 


2. SOME PRELIMINARY QUESTIONS 

2.1 A Working definition of taxes by reference to their institutional background 

§ 15 . This section contains a working-definition of taxes. It combines descriptive 
and normative elements in order to provide a rational reconstruction of the term. 
This strategy is far from original. It tries to follow the methodological approach of 
Rawls in the Theory of Justice (justice) 74 , Raz in The Morality of 
Freedom) authority) 75 or Nino in The Ethics of Human Rights) human rights) 76 . 

The descriptive element is based on the historical record. This implies 
accepting a conventional basis for the use of the term and allows us to avoid some 
“a-historical” uses. It is not infrequent to read texts in which it is claimed that taxes 
have always been collected: not only the Greeks, but also the old Asyrians and the 
Egyptians would have paid taxes 77 . This reflects a general trend to reconstruct or 
interpret the past with concepts which reflect the peculiar socio-economic structure 
of the contemporary world. In order to avoid this, historical investigation is limited 
to Modernity, and more specifically, to the This is far from adequate 78 . 

The normative element is structured around the institutional background in 
which it makes sense to talk about taxes, restricted or reconstructed in such a way 
that the term has some discriminating value (in the sense of distinguishing 


E.g. Ackerman (1997a, 308). 

Rawls (1971) 

Raz (1986, 63-66) combines a descriptive and normative approach in order to define the concept of 
authority. 

Nino (1991a, 9): “[In this chapter we undertake] a rational reconstruction of the notion of human 
rights. There is a process of mutual adjustment between conceptual elucidation and the construction of 
a theory in the framework of which the concept operates. The process begins with a provisional 
characterisation of the notion in question, taking into account features which are assumed a priori to 
be theoretically relevant. This allows us to articulate a substantive evaluative theory of the phenomena 
identified through the conceptual scheme. The articulation of the theory makes it possible, in turn, to 
reformulate more precisely the concepts involved. This includes reference to features whose relevance 
may not have been apparent at the beginning of the process, and excludes reference to others which 
appear insignificant in the light of the theory”. 

Thoroughness is not risk-free. Cf. Webber and Wildavsky (1986) or Adams (1993). 

See Polanyi (1977). The second introduction by the author is especially enlightening in this respect. 
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institutions that we should call taxes from others we should not consider as such). 
This is necessary because, leaving aside anachronisms, public finance terminology 
has proved more resistant to change than the institutions themselves. “Tax” and its 
equivalents in other languages ( imposta, impuestos, impot) have outlived the original 
institutions to which they were applied, and have been used to refer to new ones 79 . 
Moreover, like many other terms loaded with an immediate political value, “tax” has 
been abused with the intention of projecting its generally negative connotations to 
political strife 80 . 

§ 16 . It seems to me that this allows us to end up with a definition sufficiently wide 
as to cover all public contributions which were and are collected in liberal tax states, 
whether structured around a formal or material interpretation of liberal principles, 
and sufficiently narrow as to distinguish taxes from payments that took place within 
other kinds of political arrangements. 


2.1.1 The Public and the Private: Public Needs, Private Property, Market Economy 
and the Public Treasury 

Political Issues, Constituencies and Institutions 

§ 17 . Human action has extensive and enduring consequences which involve others 
beyond those directly engaged in it 81 . If we were to adopt a fashionable neologism, 
we could describe this as the spill-over effects of human action. If this were not 
coupled with an effort to control them, this might lead into widespread conflicts. 
Moreover, the achievement of certain goals that might be considered desirable by 
individuals requires the co-ordination of action with others 82 . We realise then that 
conflict-solving and the ability to achieve certain goals requires an stabilisation of 
mutual behavioural expectations, that requires some sort of collective will- 
formation 83 . Those instances in which this is so can be described as political. 

79 

Liberal revolutions aimed at transforming not only political institutions but also political language. 
See e.g. Garcia de Enterna (1994, 34-42). This is clear in tax matters. Revolutionary programs aimed 
at changing institutional structures and the jargon of public finance itself (mainly, to put it in line with 
the new political arrangements. For example, reference to “tax” -a term loaded with authoritarian 
overtones- was to be substituted by the word “contribution”, with a certain democratic flavour. 
Change was slow and complex on what regards the institutional structure, and moreover, the new way 
of talking about taxes did not take root. 

80 Nino (1989a, 15) refers to this as the phenomenon of persuasive definitions. Maiz (1998) reminds us 
that political terms are selected not only on the basis of conventional past use, but also in order to 
shape the institutional debate on the basis of the overtones and prejudices carried over by words. 

81 This pragmatic basis of political issues is explored by Dewey in The Public at its Problems. Cf. 
especially Dewey (1984, 252). 

82 Habermas (1996a, 139). 

83 Rawls (1971, 268-9): “That political rule is founded solely on men’s prosperity to self-interest and 
injustice is a superficial view. For, even among just men, once goods are indivisible over large 
numbers of individuals, their actions decided upon in isolation from one another will not lead to the 
general good. Some collective arrangement is necessary and everyone wants assurance that it will be 
adhered to if he is willingly to do his part. In a large community the degree of mutual confidence in 
one another’s integrity that renders enforcement superfluous is not to be expected. In a well-ordered 
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Though this definition might seem quite abstruse, the idea is simple. Politics tends to 
provide a more solid basis to form expectations on how other individuals will 
behave 84 . 

§ 18 . We can define political constituencies as the set of individuals that are affected 
by a political issue and are thus at the very least influenced by the process of 
collective will-formation on the issue (if decisions are taken in a legitimate way, 
they will also be called to participate in will-formation). 

In pure ideal terms, we might have as many different political constituencies 
as political issues there would be. That would result in the existence of hundreds 
(thousands, millions?) of political communities, some of which will concern a single 
issue. This will be extremely cumbersome in terms of will-formation, and would 
probably require individuals to devote all their effort to these matters. This could 
explain why we have only a certain multiplicity of political communities. 

§ 19 . The functional explanation of the emergence of political issues and 
constituencies does not presuppose any concrete way of structuring political 
interaction (it does not even presuppose that we are to structure it at all). The mere 
reference to the widespread consequences of action and the companion reference to 
sets of those affected by this allows us to talk in terms of relationships mediated by 
rights and duties. For example, Rawls talks of the natural duty of justice, that only 
presupposes this simple idea of political interaction. 

However, such state of affairs leads to an unstable solution to political issues. 
Rights and obligations are defective in cognitive, organisational and motivational 
terms (we have already argued why in the first section of this chapter). Moreover, 
the situation is critical once social structure is fundamentally organised around the 
principle of division of labour 85 . 


society the required sanctions are no doubt mild and they may never be applied. Still, the existence of 
such devices is a normal condition of human life even in this case”. Cf. Habermas (1989, 145). 

84 This is the idea that sustains the justification of the state (and the obligation to obey the law) in 
theories of the “common good” a la Hobbes. We would have an obligation to obey, even a wicked 
legal system, because such legal system is to be preferred to anarchy. Put in such terms, the argument 
seems sound. However, it could be argued that it is not. What is termed as anarchy by “state of 
nature” theorists can be seen complex patterns of non-institutionalised co-operation (anthropology 
has made us wiser and more sensitive to non-institutionalised forms of social organisation; we might 
also remember that the denial of the character of political communities to non-Western peoples, was 
not fully unrelated to the justification of the right of conquest and the takings of indigenous property). 
See Ameil (1996). In such a case, we could say that in normal cases, we do not face the option 
between the state of nature and some political order, but between two political orders (and one based 
in spontaneous co-operation, however deficient, might be preferred to be a wicked institutionalised 
system). Anarchy, as defined by Hobbes, corresponds more to the state of affairs following the social 
implosion of corrupted legal systems, like the one that took place in Albania in the spring and summer 
1996. 

85 Habermas (1996a, 150): “Politics cannot coincide as a whole with the practice of those who talk to 
one another in order to act in a politically autonomous manner. The exercise of political autonomy 
implies the discursive formation of a common will, not the implementation of the laws issuing 
therefrom. The concept of the political in its full sense also includes the use of administrative power 
within the political system, as well as the competition for access to that system”. Cf. also Christiano 
(1996). 
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This leads to the constitution of political institutions They offer stable 
frameworks for collective will-formation. Not only they provide an authoritative 
statement of conflict-solving and co-ordination rules, but they also furnish political 
constituencies with mechanisms for changing them and solving disputes about their 
content. Moreover, they can also be seen as instrumental for manifold purposes, like 
the accumulation of knowledge. The set of public institutions is usually referred as 
“the state”. 

Socio-economic arrangements: Taxes as mediation between private and public 
conomics 

§ 20 . The concept of tax here put forward further presupposes a political community 
in which socio-economic arrangements (what is generally referred as the economic 
constitution 86 ) are characterised by a distinction between public and private forms of 
economic activity, that is, of different forms of organising the production and 
distribution of scarce resources. 

§ 21 . This arrangement is generally referred as private or free-market economy. It 
presupposes a division of labour between private and public economic structures. 
First , there is an over-encompassing socio-economic arrangement (the economic 
constitution) within which both of them are defined and shaped and the tasks 
assigned to each structure are determined. Thus understood, it has nothing to do with 
any theory which claims the normative or logical superiority of private over public 
economics (like the definition of the market as spontaneous order by Hayek or the 
conceptualisation of the most efficient economic arrangement by Friedman). Both 
private and public economics are elements of the same economic ordering, and 
cannot be seen as subordinate to each other, but as complementary. Second , private 
economics is structured by property rights and market transfers. A sizeable part of 
the economic use of scarce resources (whether material or intangible) is allocated to 
individuals through property rights 87 . The rules regulating such rights include 
reference to the original acquisition of the right, the precise determination of the 
right-holder and rules spelling out the consequences of irregular forms of acquisition 
(including the acquisition of full rights with the passing of time). Moreover, such 
rights can be the object of exchange through market transactions (the paradigm of 
which is the contract based on the consent of the two parties). Such rules do not 
only offer models of exchange, but also predetermine the conditions of validity of 
such actions (as there are some marginal cases in which no valid transaction can be 
established), and with the maintenance of the conditions under which exchange can 
operate freely (for example, through bodies of norms oriented to keep competition 
open, like anti-trust law). Third , public economics concerns the provision of certain 
goods, namely the so called public goods. Though it is tempting to define them as 
those that cannot or should not be trusted to the market, a more positive definition 

See the judgments of the Spanish Constitutional Court STC 4/81, dissenting opinion of judge Diez- 
Picazo and STC 1/82, par. 1 . 

See Honore (1987), Waldron (1988). 


87 



The Project 


19 


would insist on the idea that they correspond to the basic preconditions for the 
existence of a market economy. They are related to the conception the political 
community as a common enterprise, in which benefits and burdens are shared by its 
members. They are characterised by their jointness and non-excludability 88 . The 
former feature (jointness) refers to the fact that the consumption of the good by one 
individual does not affect the enjoyment by others (in more technical terms this is 
called non-rivalrous consumption ) and that the cost of producing additional units of 
the good tends to be very small or even zero (once again in more technical terms, 
this is defined by reference to the cost-function of production of the goods). The 
latter ( non-excludability ) means that it is impossible or impractical to prevent those 
who do not share the costs of providing the good from enjoying its benefits. Both 
features characterise public goods as those which are not subject to selective 
distribution (they are thus called non-distributive goods 89 ). 

§22. This leads us to the concept of public treasury, or the flow of income and 
expenditure collected for and spent in the provision of public goods. The importance 
of this institution is difficult to exaggerate, given the role it plays in the normal 
functioning of the whole institutional structure. It constitutes the nervous system of 
the political community 90 . 

Taxes emerge as a “mediating” institution. On the one hand, they mediate 
between private and public economics, as they transfer resources from one to other. 
On the other hand, they mediate between public needs and their achievement. 
Though the most intuitive way in which they ensure the satisfaction of public needs 
is through the provision of revenue, it can also be the case that they allow public 
institutions to achieve such goals in different ways (like it is the case with the so- 
called non-revenue purposes of taxation). They can be seen as the “nerves” of 
political communities. 


The Idea of the Tax State 

§23. We have already described the basic institutional background within which it 
makes sense to consider that a contribution aimed at financing the public needs can 
be regarded as a tax. However, it is necessary to add that the kind of normative 
implications of taxation as the means of financing public needs and goods are at its 
height within political institutions that organise their economic constitution in such a 
way that they can be properly considered as tax states. 


Samuelson (1954, 387). 

89 Cf. Alexy (1992, 167): “A good is collective for a class of individuals if it is conceptually, actually or 
legally impossible to break up the good into parts and assign shares to individuals (...) Collective 
goods are non-distributive goods”. 

90 The image was already coined by Jean Bodin. Cf. Bodin (1977, 855). For readers confronting 
different editions, the relevant paragraph is to be found in book V, section VI, chapter II. The role of 
the state in the redistribution of income and resources and in the regulation of the economy are very 
connected. In fact, it might be possible to argue that there is an inverse relationship between the 
intensity with which each of them is resorted to by modern states. 
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The basic traits of such system are two. First, it is required that most public 
revenue be obtained from taxes 91 or public debt guaranteed through future tax 
revenue 92 . Notice that reference is made to most revenue and not to all of it. A tax 
state does not lose its condition if it derives revenue from natural resources 93 or if it 
obtains revenue from its role as entrepreneur 94 . However, there is a point at which 
we could say that the revenue structure of a state does not correspond to that of a tax 
state. Without proceeding to a strict quantification, we can keep the reference to the 
idea of a threshold which, once overcome, renders inadequate the qualification of 
the state as a tax state. Second, the constituency of taxpayers must be the same as 
that of those who benefit from the services provided by these public institutions. 
That distinguishes the liberal state from classic states, which obtained or tiled to 
obtain a good deal of their financial resources from the tax exploitation of other 
political communities. This second feature does not say much about the concrete 
identity of the taxpayers, or the kind of goals of collective action, thus not 
preventing the existence of tax exploitation within the political community, for 
example. But it at least internalises the problem, something which marks a clear 
departure from the classical model of taxation. 


2.1.2 The Working Definition 

§ 24 . Taxes are defined as transfers of resources from individuals to public 
institutions for the purpose of providing material resources with which to finance the 
tasks that have been assigned to public institutions. 

Notice that this does not mean that taxes have an exclusive revenue purpose, as 
classic liberist tax theory pretends. The definition focuses on the taxpayer, for whom 
the affair is always a matter of transferring resources to public institutions. 
Concerning the purpose for which the tax is collected, it only says that it must be a 

91 

Schumpeter (1954b, 17ff) claimed that there is a necessary connection between the market 
organisation of the economy, the state as the political form and taxation as the interface between the 
two. See p. 19: “The individual now runs his economy for himself, and anything that is not in some 
individual’s interests as a rule remains, both in principle and in fact, denuded of all economic means- 
unless, as is the case of the church, it can place itself on a separate economic basis. This is why fiscal 
demands are the first sign of life of the modem state. This is why ‘tax’ has so much to so with ‘state’ 
that the expression ‘tax state’ might almost be considered a pleonasm” 

92 

This idea of guaranteeing it with the revenue yielded by future taxation makes of public debt a 
different form of taxation. 

93 

All OECD countries obtain revenue from the exploitation of natural resources. Historically, the US 
derived a good deal of its revenue in the XIXth century from the sale of vacant lands, making difficult 
at some points to determine whether it was a tax state (at least for what concerned the federal state). 
More recently, we can notice that countries like Norway and Chile obtain sizeable resources from oil 
or cooper exploitation. This are less controversial cases, as the revenue from taxation clearly exceed 
those derived from this natural resources. 

94 Within market economies, public ownership tends not to be based on fiscal or revenue purposes. If 
ownership is clearly related to the goal of obtaining revenue, then we can doubt whether that is a tax 
state. German states at the turn of the century derived large parts of their revenues from railways; they 
probably did not fit into the pattern of the tax state. The same is true of small states that have peculiar 
sources of revenue, like Macao (gambling) or some minor states in Oceania, that hire their vacant 
telephone lines or sell their rights to Internet dominions. 
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public one, this referring to the provision of public goods in general terms (thus, 
redistribution or stabilisation of the economy can be seen as public goods, and 
reputed tasks that have to be partially achieved with the help of the tax system). 


2.2 Limits to Normative Justification 

2.2.1 Assuming the Property and Market Structure 

§25. As it can be quickly derived from the precedent section, this essay assumes the 
existence of socio-economic arrangements that include the allocation of a sizeable 
part of the economic use of scarce resources to individuals through property rights 
and a market structure which allows for the exchange and transfer of property. Some 
further remarks are to the point. 

First, the assumption of the existence of a market economy does not mean that 
this structure is considered as intrinsically legitimate or even as the most adequate 
one. On the one hand, the assumption is to a good extent hypothetical. It follows the 
structure: “Assuming that we have a market economy, what should be the features of 
a democratic tax system interacting with such socio-economic arrangements?”. Such 
hypothesis seems sound given the fact a considerable number of positive 
constitutional structures render it more than just an hypothesis, and given the 
conceptual connection between taxes and such socio-economic arrangements. On 
the other hand, it is compatible with considering that the only legitimate social 
structures should not include a market structure. I know of at least one conception of 
this kind which is compatible with basic liberal intuitions regarding personal 
freedom and individual autonomy, the so called “participatory economics” model 95 . 
But even such alternative conceptions of society would need to explain how to move 
from where we are to where they want to arrive. This forces them to explore the 
democratic potentials of existing structures, on which engagement on hypothetical 
reasoning might prove fruitful. Finally, I proceed from contesting the claim to 
legitimacy of such socio-economic arrangements 96 to establishing that it could only 
be redeemed if the tax system is entrusted with the basic function of purchasing 
legitimacy for them by means of ensuring a certain level of redistribution of 
resources 97 . That is, only when the private property-market package includes 
redistributive taxation we can see it as nearing legitimacy. 

Second, the abstract level of the discussion at some points prevents a more 
concrete definition of the components of the private property-markets structure. 
Private property is an umbrella concept that allows for very different types of 

95 

See Albert and Hannel (1991). They keep a web site on the project, which includes articles and 
lectures at http://www.zmag.org/parecon/aboutparecon.htm . The complete text of his book Looking 
Forward, a popularising version of the referred work, can be found at 

http: //'www . zmag. or g/parecon/lookingforward/toc. htm 

96 

In fact, it is necessary to insist on the need of justification, if only to avoid giving any power structure 
the “priceless gift of invisibility”. Cf. Ackerman (1980, 19). 

97 Cf. §§225. 
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institutionalisation. For example, the right to bequest and the companion right to 
inherit might be recognised in different ways and with different intensities. The case 
of the incorporation of legal persons is similar 98 . What can be said is that different 
conceptualisations of the market economy will require a companion reconsideration 
of the tax structure. 


2.2.2 Dealing with the essential characters of the tax structure 

§26. The essay is restricted to only some elements of a general theory of democratic 
tax law, as it is made explicit in the title of the dissertation. 

This is reflected in the general emphasis on the essential characters of the 
democratic tax system, and the avoidance of detailed analysis both in substantive 
and quantitative terms. This is considered necessary if only in order to avoid the 
impeding risk of providing an analysis that might end up considering tax law as 
some sort of close system. Though the tax specialist might be under the impression 
that the whole essay is too absttact, it is possible to counter-argue that the general 
theoretical framework if complemented with some points of connection with 
positive law. Chapter 7 is intended as a bridge between theory and positive law. 
There the reader will find a reconsttuction of the reasoning of the Spanish 
Constitutional Court on tax matters. Moreover, most of the questions are framed 
taking into account the problems which are considered central in tax law dogmatics 
(at least by reference to what, in Continental Europe at least, is considered as the 
general part of the subject). Of course, the usual proviso applies: a complete theory 
of democratic tax law should be more detailed and comprehensive, and hence be in a 
position to offer a more complete and detailed analysis. 

2.2.3 Corporate Taxation 

§27. One of the issues that is not dealt with in the essay is the specific problem 
posed by the taxation of corporations. This is so because it will require a dissertation 
of its own, given the complex problems associated both to the legal institution of the 
corporation or societe , and to the specific matters that it brings forward within a 
democratic theory of tax law. 

However, it seems to me possible to say two things in its respect. First, that 
existing corporate tax schemes are an ill-assorted set of provisions aiming at many 
different and at times contradictory goals. They constitute the more instrumentalised 
part of tax law, extremely resilient to a principled interpretation. They magnify some 
of the features to which reference is made in this thesis. It suffices to consider the 
big numbers of corporate taxation in OECD countries after the Second World War. 
Their share in the tax pie has diminished dramatically, especially in the United 
States. Second, that we should start by clarifying their rationale. The mere fact that 
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The famous article by Coase (1937) reflects the troubled condition of corporations within classic 
liberal economics. 
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proposals for the integration of the coiporate tax base into the personal base have 
become common currency in tax literature provides evidence of the lack of such. We 
might explore the relationship between corporate taxation and the legally granted 
privileges associated with the corporate form (like the reduction of liability, and so 
on), and the need of avoiding any impingement upon the smooth functioning of 
market structures caused by the accumulation of economic resources in corporate 
hands. 


2.2.4 Problems related to the allocation of the tax burden (fiscal federalism and 
international tax law) 

§28. The essay does not deal with the problems of the scope of taxation. That is, it 
does not tackle the principles of taxation related to the existence of a plurality of 
political communities. This implies that no attention is paid to the issues of “tax 
allegiance” and of the allocation of the power to tax among political communities". 

There is a considerable amount of literature on the matter, which is not a new 
one. On the one hand, international tax law studies concerning the allocation of tax 
burdens among states developed quickly after the First World War 100 . This was no 
coincidence. As we will see in chapter 3, forms of personal taxation like the income 
tax, corporate tax and estate tax were then becoming essential features of Western 
tax systems. It is personal taxes (and not ad rem ones) which pose most problems of 
international tax law. The number of bilateral treaties concerning such issues has not 
ceased growing since then 101 , and also companion dogmatic studies 102 . The on-going 
process of economic globalisation has rendered popular the question once again, 
although in an obviously different socio-economic context 103 . On the other hand, the 
issue was also tackled under national constitutional law when dealing with the 
questions of fiscal federalism. The simultaneous processes of supranationalisation 
and decentralisation taking place in European Member States have increased 
dramatically the interest in the subject. In some of the most decentralised states, the 
focus of attention reaches local institutions, and the need of ensuring them a certain 
degree of fiscal autonomy. 

§29. The original research project included a chapter devoted to the issue, revisiting 
the basic problems from the standpoint provided by a general theory of democratic 
tax law. However, this proved a too daunting task for a book devoted to some 
elements of a general theory. Hence, the restriction proviso also applies here: A 
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Both issues boil down to the same problem, though they reflect the different standpoints of the 
individual taxpayer and the ensemble of them acting as a political community. 

100 See Seligman (1927) and Einaudi (1928). 

101 Most bilateral treaties tend to be inspired in the OECD Model Convention of 1977, amended in 1992. 
Such model convention deals with income taxes and recurrent taxes on net wealth. Mention should be 
made of the Draft US Model Income Tax Treaty, prepared by the American Treasury. 

102 See Frenkel, Razin and Sadka (1992), Vogel (1997). 

1OT 

Cf., among others, Picciotto (1992), Tanzi and Parthasarathi (1993). 
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complete theory of democratic tax law should deal with it, but is not treated in this 
essay. It might even be said that the issue would merit a monograph on its own. 

That notwithstanding, it is possible to make three basic remarks that might 
give the reader a taste of the questions at stake. 

First, a democratic theory of tax law should deal with the problem with the help 
of a theory of citizenship structured around the idea of plural and differentiated 
membership 104 . This abstruse formulation boils down to the simple idea that we are 
related to different political communities and its corollary that we might be liable to 
pay taxes in different communities. On the one hand, it constitutes a refutation of 
what might be called the paradigm of the sovereign state, or in other words, the idea 
of an exclusive and bilateral relationship between nationality and taxation. Such 
paradigm was never adequate, and it proves even less adequate now 105 . Its failure is 
reflected not only within states (as the process of decentralisation is make 
increasingly clear) but also at a supra-national level. The conflict of tax jurisdictions 
reveals the increasing frequency with which individuals have economic and political 
links with more than one state. It is mainly the predominance of the paradigm of the 
sovereign state what blocks an adequate legal understanding and regulation of the 
problem. On the other hand, it conceives different kinds of attachments to political 
communities, depending on whether the individual is related to it through political, 
economic or physical links. Full citizenship will correspond to those that are linked 
in all sense. A mere physical or economic link are associated to a weak form of 
membership. A more controversial status would correspond to those with permanent 
economic links that are physically related to the community 106 . 

Second, it is necessary to realise that there is a substantive identity between 
what have been described as “national” problems of fiscal federalism and questions 
of international tax law like the allocation of the power to tax among member states. 
The differences are not substantial, or in other words, based on the issues at stake, 
but on the general political framework predominant in each case. 

Thirdly and finally, it is necessary to imagine institutional structures that will 
render possible that each political community preserves a solid autonomy to design 
their tax policy according to its needs and political will. Unavoidably, this requires 
the establishment of frameworks for the co-ordination of tax policies, that are not to 
be necessarily equated with the harmonisation of tax rates. Although institutional 
imagination is necessary at this point, some modest proposals could start to improve 
the situation. Let me offer two examples. Firstly, it is high time that states find the 
ways to ensure the mutual recognition and enforcement of tax judgments issued by 


This requires spelling out the implications to be derived from the existence of a plurality of 
institutions, the practical need of reducing them to only a handful and the convenience of preferring 
territorial criteria to such effect. 

It is a long time since the idea that only nationals and all nationals were to pay taxes. This is reflected 
in the tax liability of permanent residents and those related to the community through economic links, 
and the general tendency not to tax nationals that are abroad and have no economic link with their 
state. 

This was already hinted at by Griziotti (1929, 166). 
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foreign courts 107 . The tendency to assimilate tax laws to penal statutes seems clearly 
outdated, and leading to the paradoxical result of leaving tax law behind the degree 
of co-operation that has been achieved in criminal matters 108 . Second, internal 
bilateral treaties have tended to focus exclusively on the avoidance of double 
taxation. However, not all problems of international tax law should be equated with 
prisoner’s dilemmas. Radaelli has argued quite convincingly that the problem of 
regulation of transfer pricing (the estimated prices of export/import transactions 
within multinationals for tax purposes) is one more akin to the battle of the sexes. 
That is, players want to coordinate their strategies, but there is no agreement about 
which outcome is to be preferred. Major players can use their bargaining power to 
promote a given solution 109 . 

2.2.5 Inter-Generational Justice 

§ 30 . Finally, the essay does not deal with the problems associated with inter- 
generational justice. This is a matter related to a bundle of tax problems. In some 
cases, the relevance is direct and immediate (for example, considerations of inter- 
generational justice are invoked explicitly as rationales for institutions like eco- 
taxes) 110 . Other times, the issue is relevant in a less coloured way. The whole 
redistributive function of the tax system is or could be affected by questions of inter- 
generational justice. All this should be explored by a general theory of democratic 
tax law. 


2.2.6 Public goods talk and supra-individual preferences 

§ 31 . It is necessary to deal briefly with the risk of instrumentalisation of the 
reference to “public goods”. 
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The classical arguments against recognising tax judgments can be found in the English cases 
Government of India vs. Taylor [1955] AC 491 and Buchanan vs McVey [1955] AC 156. A recent 
restatement in Aps v Frandsen [1999] 1 WLR 2269. See also Mann (1954) and Johnson, Nirenstein 
and Wells (1980) .The principle is not without force even within federations. See Local Enforcement 
of Foreign Tax Laws (1985). A moderate indirect revision in Smart (1986) and Chapman (1999). 
Openly against, Lowenfield (1996, 117). He argues that the phenomenon of taxation is universal, all 
states do collect them. The basic forms of taxation are accepted almost everywhere. Some Western 
European countries are parties to conventions aimed at the avoidance of double taxation. In the 1987 
Restatements, American courts are not required to recognise the tax judgments, but there is indication 
that no US law or international treaty would be violation in case that recognition was granted (see also 
Bullen v HM Government 553 So 2d B44 Florida District Appeal 1989). 

108 rp^. s seems to b e [fog direction in which things are evolving. In its report on Harmful Tax 
Competition , the OECD concludes that “countries be encouraged to review the current rules applying 
to enforcement of tax claims of other countries and that the Community pursues its work on this area 
with a view to drafting tax provisions that could be included in tax conventions for that purpose. See 
OECD (1998, 69, recommendation 14). 

109 Radaelli (1998). 

110 See, among others, Weizsaecker and Jesinghaus (1992). 
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The determination of individual preferences for public goods is not without 
problems. Moreover, we have to deal with public goods whose value might 
transcend the actual preferences of individuals (that is the case of merit goods or 
goods which have an existence value). Both factors render possible that the 
invocation of public goods is used in order to either manipulate individual 
preferences or override actual individual preferences in the name of higher ones 
associated with public goods. 

§32. It might possible to argue that the general deliberative approach to the 
definition and specification of public interest (that is advocated in this essay, and 
which was summarily described in the previous section) excludes such risk. 
However, we have to take into account that the basic principle of legitimacy is 
clearly counter-factual, so that the constituency of “those affected” and the idea of 
“counter-factual” consent lead to gaps between actual and counter-factual 
deliberation on public goods. 

On the one hand, we have the acute problem of diffused interests (cases in which 
a large number of people have a small interest but they do not have a sufficient 
incentive to stand for it). On the other hand, we have social and economic structures 
that disincentive political participation of some sectors of the population, that are 
typically disadvantaged people. Finally, we have the problem of inter-generational 
justice, to which issues like irreducible social goods lu or mere existence value 112 are 
related. 

The idea of complex legitimacy is better equipped to offer a solution through the 
material or substantial checks on the outcomes of deliberation related to the 
pragmatic presuppositions that we must make in order to consider the stake of all 
those affected (and not only actually involved) in the process of deliberation or 
decision-making. 

At any rate, it is absolutely necessary to stress that all goods are at the end of the 
day enjoyed by individuals. It must be accepted that no good would make sense if 
there were no one to enjoy it. 

2.3 Terminological Questions 

§33. At several parts of the thesis, a distinction is drawn between liberal and 
liberists theories. This requires some clarification to non-Italian readers. The concept 
of liberism 113 corresponds to what in English parlance is normally referred as neo¬ 
liberals or libertarians. Though the three terms are ambiguous, they refer to a 
doctrine which claims that the superiority of organising the economic sphere of the 
political community through the allocation of economic resources to individuals by 
means and property rights, which can be used as the starting point of transfers and 

111 Taylor (1995). 

112 Lewinsohn-Zamir (1998. 384). 

113 The term was subject to considerable reflection in a famous exchange of letters between Benedetto 
Croce and Luigi Einaudi. See Croce and Einaudi (1957). A recent analysis with a brief historical 
sketch and bibliography can be found in Faucci (1998). 
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transactions in free markets is to be preferred to any other socio-economic structure. 
A basic reason for such preference is normative. It is claimed that individual rights 
can only be enforced within such structure. It usually comes hand in hand with 
prudential arguments which refer to the superiority of the model in such terms (it 
increases general welfare, and so on). 

3. PLAN OF THE BOOK 

§ 34 . The argument proceeds in the following way. In chapter 2, attention is paid to 
the criticisms that are typically addressed to normative theories of law, or that could 
be addressed to the present theory of democratic tax law. This can be seen as a 
further development of the basic methodological choices made in this chapter. Next, 
an attempt is made to offer some notes on the history of taxes. This is done in 
chapter 3. The goal is to offer support for some of the claims made along the essay, 
and especially, the characterisation of tax systems according to the formal, material 
and procedural paradigms of tax law. Chapters 4, 5 and 6 can be seen as the 
theoretical core of the essay. They contain the arguments for a complex theory of 
legitimacy of taxation. This implies adapting the case for the general obligation to 
obey the law to the specific features of the obligation to pay taxes. This calls for 
three basic things: a characterisation of the general obligation to pay taxes, an 
argument against considering taxes as a matter of coercion, and a case for the 
discharge through taxation of the basic goals of providing for basic public goods and 
ensuring a certain degree of redistribution of income. The theory of legitimacy is 
said to be complex because it relies on three complementary sources of legitimacy: 
participation, substantive correctness and guaranteed implementation. Theoretical 
reflection meets positive legal practice in chapter 7. The latter revisits the 
jurisprudence of the Spanish Constitutional Court on tax matters. By doing so, we 
get a taste of the specific problems associated with modern tax systems which the 
democracy theory of tax law is expected to provide an answer. For example, the 
analysis of the jurisprudence makes clear the peculiar character of the principle of 
legality in tax matters, structured as it is around the “division of labour” between the 
Budget Act and ordinary tax statutes. The last chapter reconciles theory with 
practice by systematising the basic principles of taxation characteristic of a liberal 
theory of legitimacy. 
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contribution imposed on a people by a public authority. This view of taxes, solely as a means of revenue, 
has had wide currency. The merit of one tax program as against another, however, is to be measured in 
terms of all its human consequences” 

Sidney Ratner, Taxation and Democracy 
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1. INTRODUCTION 

In this chapter, attention is focused on the different kinds of criticism that are 
typically addressed to normative theories, and more specifically, on those criticisms 
that could be relevant to the project of formulating some elements for a normative 
theory of democratic tax law. 

Thus, it can be seen as a further exploration (in a dialectical format) of the basic 
methodological choices of this essay. For example, the basic starting point of the option 
for a complex and not a simple conception of legitimacy is further refined when dealing 
with communitarian criticisms. The higher explanatory capacity of this doctrine is 
defended in the section devoted to the relation between factual success in achieving co¬ 
ordination and normative legitimacy. However, the reader who is not especially 
interested in these issues, or who (if any) is already satisfied with the soundness of the 
enterprise can either skip this chapter or limit herself to browse its basic contents. 

The first section deals with some criticisms that could be addressed to the 
importance or relevance of this research. Arguments are offered in order (1) to show 
that the theme of this essay is a highly relevant one, given the symbolic and substantive 
importance of taxation as a political issue, and its condition of an essential institution in 
the insurance of both commutative and distributive justice within society (and even of 
the goal of stabilising or managing the economy at a macro-economic level); (2) to 
demonstrate that the basic questions raised by the thesis have not been dealt with in a 
sufficient and exhaustive manner by legal dogmatics or jurisprudence, and that this is 
reflected in the constitutional and democratic deficit of tax law; (3) to prove that it is 
possible to give an autonomous treatment to tax law and (4) to claim that an 
examination of tax law does not necessitate a simultaneous analysis of the questions 
associated with the other hand of public finance, namely public expenditure. 

The second section considers the challenge posed by different versions of 
normative scepticism. Special attention is paid to moral emotivism, communitarian and 
rational choice doctrines. 

The first, (emotivism) reduces moral argument to an expressionist use of 
language, according to which moral correction is a mere matter of the authenticity of 
the claims that are raised. Against such a conception, it is argued that (1) this version of 
normative scepticism has a hard time refuting the pragmatic assumptions that we make 
when we enter into practical deliberation; (2) it blurs the distinction between 
justification and explanation (and hence it does not take seriously the distinction 
between the internal and the external points of view); (3) it is associated with a 
positivistic notion of truth as correspondence that reduces all facts to hard facts (in the 
sense of empirically verifiable), a notion that should be rejected; (4) it does not 
overcome the highly resilient and imperialist (in a neutral sense) character of practical 
argumentation. This can be encapsulated in the formula that there is no escape from 
moral argumentation. 

With regard to the second (communitarianism), two main variants of this 
argument are considered here. The first is referred to as the full permeation thesis, and it 
is based on (1) the existentialist claim that our capacity to judge in moral terms and the 
basic contents of our moral conceptions are determined by the tradition in which we are 
socialised and (2) the constitutive claim that morality is framed and permeated by local 
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practice. It is counter-claimed that (1) this argument does not take seriously the liberal 
tradition that stresses the role played by the cultural tradition in which we are socialised 
in our moral formation, but at the same time asserts the importance of the ideal of moral 
autonomy, that implies the capacity to review in a critical way even the most basic 
contents of such tradition; (2) furthermore, the characterisation of moral criticism as 
hermeneutic is not adequate to explain how individuals can incorporate in a critical way 
arguments proceeding from different traditions, and how moral debate offers resources 
in order to integrate conflicts and provide common ground between different cultural 
traditions. The second variant of communitarianism is labelled as the ultimate 
dependence thesis. It seems to be limited to the modest claim that the option for critical 
morality is in itself a culturally-based choice. Modesty is only apparent, because this 
poses a serious and thorough challenge. What is at stake is the liberal argument that 
autonomy and rational conflict-solving constitute a fundamental conception of the right, 
and not just another substantive conception of the good, not different from others. 
Although contradicting this claim is, in a way, less urgent than tackling the previous 
one, as most forms of relativism in tax matters are not associated to with this liberal 
argument, nonetheless some arguments are put forward based on the idea that in 
pragmatic terms, there are no alternatives to the liberal thin conception of the good, and 
that its endorsement does not imply accepting any substantive ideal about the good life. 
It is further argued that the communitarian project shares lots of common ground with 
theories that at first glance seem fully unrelated to it, such as liberalism a la Hayek or 
legal positivism. 

Finally, some attention is paid to the conception of practical reason that anchors it 
to the self-interest of individuals. After noting that this understanding is quite wide¬ 
spread within analysis of tax matters, three main counter-arguments are made. First, 
that this conception is not sufficient to explain relevant aspects of human behaviour, 
and with respect specifically to public finance, it cannot explain either the fact that 
individuals have complex preferences on the issue of why they pay taxes. Second, that 
it gives a wrong interpretation of the correct assumption that facts are relevant in 
determining whether there is an obligation to pay taxes. Finally, that it is not able to 
explain how tax systems evolve over time, and more specifically, to give an account of 
the crisis of trust that systems seem to be undergoing. 

The third section deals with the claim that the idea of a normative theory of 
taxation is sound, but that it has little to do with legal reasoning. The motto of this line 
of analysis could be “but this is not law ”, It is very familiar to the many different 
varieties of legal positivism. Such a position requires either an endorsement of moral 
scepticism (in which case it boils down to the previous type of criticism) or an 
argument defending a clear separation between law and morality. It is this latter version, 
defending a clear separation, which that poses more serious questions, because it does 
not reject the relevance of critical morality, but offers arguments (even some moral 
arguments) to keep fully distinct legal and moral argumentation. Though this latter kind 
of criticism poses a more serious challenge to our endeavour, it is also true that it bites 
less. That is so because even if proven right, it is not fatal to the project. It would be 
shocking to discover that one was mistaken to believe one was at home in a Law 
Department and even more disconcerting to be denied the label of lawyer in the 
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academic world. But after all, the thesis would be about something, probably about 
political philosophy. 

The fourth and last section deals with four basic limitations to normative 
theory, namely those derived from (1) the circumstances of justice, (2) the practical 
orientation of the research; (3) the tensions intrinsic to a complex conception of 
legitimacy and (4) the institutional character of tax law and the cumulative way in 
which it has been and will be produced. It closes with some remarks on the reasons 
we have to keep an optimistic perspective on the transformative capacity of 
normative theory. 

2. OBJECTIONS TO THE RELEVANCE OR IMPORTANCE OF THE THESIS 
2.1 Is the thesis relevant? 

§35. Is there a point in considering taxation as the proper object for this project? 
Even if we leave aside for a moment the soundness of the basic methodological 
choices of this essay, we can ask ourselves why we should apply them to the 
analysis of taxes and tax law. It seems to me that three good reasons can be 
advanced. First, taxes constitute a classic political issue; they are one of the main 
motors of politics and have a high symbolic value. Second, the obligation to pay 
taxes is one of the most frequently occurring examples of the connection between 
the individual and the other members of the political communities to which she is 
related in a relevant manner. Third, taxes constitute one of the main means of 
ensuring both commutative and distributive justice within the political community. 

§36. On the one hand, taxes are one of the classical political issues. They are 
essential for the existence and reproduction over time of political communities. 
Without the revenue they produce, polities would not be able to deliver most public 
goods and services. Therefore, it is not inaccurate to say that taxes are one of the 
main means of political action. Moreover, both paying and collecting taxes imply a 
cluster of problems which are at the core of politics'. Because taxes are collected in 
the name of the "public interest" or the "common good", the payment of taxes raises 
questions as to the nature of such good, in whose interest taxes are collected and the 
nature of the public. Any debate over taxes ends up raising the bread and butter 
questions of politics. Thus, to their intrinsic political value we can add a high 
symbolic meaning. As further evidence of all this, we can add the observation that 
taxes tend to be at the core of political turmoil. They are among the political 
institutions most sensitive to the uneasiness of the political 1 2 . Bodin's claim that taxes 
constitute the nervous system of the state summarises all these ideas in a peculiarly 
graphic manner 3 . 

1 I am not claiming that taxes are the core of politics (which is probably an overstatement), but that any 
argument on taxation is connected with the basic political questions. 

2 Cf. Schumpeter (1954a, 202). 

Cf. Bodin (1977, 855), already referred in chapter 1, fn 90. The metaphor seems to have been coined 
by Roman lawyers (at least this what Vanoni claims. Cf. Vanoni 1961,313). It can be found also in 
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§37. On the other hand, we have to take into account that the obligation to pay 
taxes is the most frequent and ordinary political obligation. Paying taxes is an every¬ 
day experience. On most occasions when we enter into an economic transaction, we 
are expected to pay some taxes on consumption. Moreover, different forms of 
income taxation, like personal income, corporate income, wealth or estate taxes have 
become part and parcel of our lives. That explains why when we compare the 
obligation to pay taxes with other political obligations, the latter seem one-time 
events which are less familiar. The ubiquity of taxation renders it the most dominant 
example of the linkage between the individual and the political community 4 . 

§38. Finally, taxation (acting in co-ordination with public expenditure) is a key 
instrument in order to ensure both commutative and distributive justice. It is quite 
clear that taxation is not the only institution that can be relied upon to achieve such 
goals. Incomes policies, rules concerning collective bargaining or compulsory 
minimum wages are some of the complements and alternatives to taxation 5 . There 
are instances in which other institutions are more appropriate for the task, in terms 
of fairness and efficiency 6 . Moreover, we might be asking too much of the tax 
system if we expect it to fulfil such goals on its own. However, there is a good case 
for arguing that taxation and public expenditure should be at the core of 
redistribution. That is especially so at a time when some of the institutions that have 
been used in the past to achieve similar goals are being seriously contested. If the 
system of public finance does not deal with the problem, we run the risk of facing 
either unpalatable and scarcely legitimate under-financing of public needs or the 
emergence of odd institutions such as forced loans, inflationary schemes to finance 
public debt or confiscatory currency exchange systems 7 . 


Considerations on the French Revolution by Burke : “To mortgage the public revenue implies the 
sovereign dominion, in the fullest sense, over the public purse”. Also in The Federalist, XXX: “A 
complete power therefore to procure a regular and adequate supply of [money], as far as the resources 
of the community will permit may be regarded as an indispensable ingredient in very constitution” 
(Penguin edition, p. 212). As of late, it has been “recycled” by Epstein (1986,49): “[T]axes are to the 
State as food is to the body”. 

4 McCaffery (1986,90) considers that it is the most important determinant of private behaviour. Graetz 
(1997,23) points that more people fill in a tax form than vote. A ranking minority member of the 
House Ways and Means Committee, Barber Conable, once said that “There is no issue more central to 
the relationship between government and people that taxation”; quoted in Jensen (1991,369). Cf. 
Musgrave (1959,17). 

5 This idea is further explored in §163 by means of considering that the obligation to pay taxes is a 
partial institutionalisation of duties of solidarity. 

6 Cf. Kronman(1980), Gerstenberger (1997) who tries to show how the process of materialisation of 
law makes it possible to talk about a commonality of underlying principles of public and private law. 

7 Given the almost constitutional constraints on some of these institutions within the Economic and 
Monetary Union, we do not even face a choice, but we run the serious risk of lacking the means with 
which to pay for public needs. 
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2.2 Is the thesis redundant? 

§39. It could be argued that after several decades of experience with democracy and 
democratic institutions (at least in some privileged states), the idea of debating 
democratic principles of taxation is redundant. Is it really possible that we can 
discover anything new on the matter? 

Even if one considers the not so rare proclamations that the rule of law ends at page 
one of the tax code to be overstatements, they might be seen to contain a kernel of truth. 
If we look at the evidence of a citizens' crisis of trust with the tax system 8 , we might 
start to think that not everything has been said on the matter. The implicit message is 
that tax law carries a democratic and constitutional deficit higher than other disciplines. 

§40. A major cause is the way tax law became an autonomous discipline 9 . Its 
academic emancipation took place at the end of the last century, and was based on a 
double methodological move that has deeply influenced its evolution. On the one 
hand, tax law claimed autonomy vis a vis other legal branches by means of 
borrowing some of its basic concepts (e.g. income ) and principles (e.g. ability to 
pay) from public finance 10 . This allowed it to claim that it dealt with institutions and 
legal principles which were peculiar to it and unknown to other branches of the law. 
On the other hand, tax law distanced itself from public finance by applying legal 
methodology to the subject matter- i.e., taxation- which it shared with public 
finance. In most cases, tax law adopted a formalistic legal methodology, which 
aimed at purifying or isolating law from other social sciences, and implied a large- 
scale borrowing from the “classic” doctrine of private law 11 . We can read repeated 

8 Cf. §§149ff. 

9 

The question of autonomy seems to have been introduced by Myrbach-Rheinfeld. The main doctrinal 
impulse came from the Scuola de Pavia. In legal terms, it was endorsed by the German Tax Code. A 
comparative study of the question of finance law’s autonomy can be found in Sainz de Bujanda 
(1964) and Valdes Costa (1992:36-60); and update with special reference to the Spanish case in 
Ramallo (1996). Cf. also Sainz de Bujanda (1962a), Rodriguez Bereijo (1976, 120, 127, 193). An 
alternative foundation of autonomy is attempted in §180. 

10 Livingston (1998,374) and Palao Taboada (1976,377, 419). On what concerns the definition of taxes, 
see Nabais (1998,223). Jarach (1969,187). 

11 Asa matter of fact, the movement towards a formalist or pure conception of law is associated with tax 
scholars. Authors such as Gerber and Laband are at the root of such approach. Cf. Gerber (1971, 34) 
argues that “Public law borrows from private law the pure form, the legal construction. All the set of 
formal legal concepts that Private Law considers in their essential purity and simplicity are also 
needed in Public Law (...) even where such concepts have a different sense or a more complex form 
(due to the different substantive content of Public Law) this mixture is valid if we follow the same 
fundamental principles of interpretation in exactly the same way as it is done in Private Law”. See 
also Laband (1979, 4). He draws a clear distinction between legal truth and partisan interests. The 
dogmatician should only be at the exclusive service of legal science. Even an author like Hensel (in 
Hensel 1956,4) claims that the criticism of the adequacy of tax norms does not correspond to tax law 
but to public finance. 

The criticisms addressed by Herman Heller to the extreme formalism characteristic of Kelsen’s pure 
theory of law point in the same direction. The Austrian legal theorist is seen as the culmination of a 
legal method shared by Gerber, Laband and Jellinek. In Heller (1985,30) (originally published in 
1929) we read that “Legal formalism was exported. The works of Gerber, Laband and Jellinek were 
diffused abroad, and were fundamental in French and Italian dogmatics. Its culmination is found in 
the work of Hans Kelsen, for whom all states are a Rechtsstaat, because law is, independently of its 
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claims by tax lawyers that they understand basic concepts and principles in a legal 
and not in an economic sense; and a good deal of the doctrinal work focuses on 
offering legal definitions of the concepts and principles (on conceptualisation). 

This double move led to a fragile autonomy, which was maintained at the price 
of isolating this department of law from general practical and legal discourses. As a 
result, formalism remains a mainstream approach for tax scholars. They tend to deal 
with dry and technical issues, and “their style of argument stresses the search for 
technically proficient, consensus solutions having appeal across the political 
spectrum” 12 . 

§ 41 . The materialisation of tax law did not imply a dramatic change. As we shall 
see in chapter 3, this was partially so because the materialisation of tax law came 
hand in hand with a dramatic increase in the complexity of tax norms having more 
to do with short-term goals than with intrinsic needs of the materialisation process. 
For example, high marginal rates were combined with a large number of exceptions, 
tax breaks and specific dispositions. This provided new objects for a formalistic 
approach to law and distracted attention from basic choices on tax distribution. 
Moreover, this kind of issues were bracketed from the political process. The 
considerable high marginal tax rates eliminated the basis for arguing for higher 
levels of redistribution on the grounds of increasing such rates, and made it 
necessary to convey the relevant arguments in a technical language, only fully 
accessible to technicians. At the same time, such complex progressive nominal 
taxation was coupled with lower effective tax rates 13 . 

To this we have to add some reasons intrinsic to the structure of the tax 
obligation that render it quite opaque to background reasons, and that are at the root 
of judicial self-restraint on tax matters. This has been said to increase the extent to 
which tax law remains "a grey area of constitutional law" 14 . 

§ 42 . It is on the basis of such reasons that we can affirm that the ideal of democracy 
has general been taken into account only in a nominal sense in tax law. 

This is made clear by an analysis of the functions that have been assigned to the 
principle of legality, which has been rarely interpreted as related to the basic source of 
legitimacy according to the complex theory of legitimacy here defended, namely the 
effective participation of individuals in tax-making 15 . Originally, the principle was 
conceived as the operationalisation of the balance of powers between Parliament and a 
fully authoritarian executive. But because Parliament itself was not fully representative 


values and reality, an autonomous form that can be filled with any content”. See also Heller (1965,89, 
fn37)(originally published in 1921), where he sees Kelsen as a doctrinal heir of Paul Laband. 
Livingston (1998b, 1791). 

Habermas (1984,88) on the bracketing of essential political issues from the public debate. 

Cf. Vogel (1979,21). The author compares this kind of deference to the one implicit in the doctrine of 
the "acte politique". Kruse (1991,151) refers to the great extent of self-restrain in tax matters. 
Habermas (1996a, 189): “If the legal statute is understood as a general norm that acquires validity 
from the approval of the people’s representatives in a procedure characterised by discussion and 
publicity, then it unifies two moments: the power an inter-subjectively formed will and the reason 
inherent in the legitimating procedure”. 
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of the constituency of taxpayers (but usually only of those with property in land or 
paying a certain amount in taxes), the principle of legality was only a way of offering 
further protection to the right to private property and limiting the freedom of action of 
the administration, conditioned to the program fixed in statutes. Under the formal 
paradigm of law, the principle of legality was reinterpreted as constituting a guarantee 
that the form of law, with all its guarantees, would apply to tax matters. The virtues of 
such form were not necessarily to be traced back exclusively to democratic laws, as the 
dispute concerning the position of the German Parliament in the approval of the Budget 
proved. Effective participation was not necessary for a theory that claimed that the 
division of labour between the public and the private economy was practically natural. 
Finally, the materialisation of tax law has led to a conception of the principle of legality 
as allowing for bargaining and filtering of majoritarian interests into tax law. This has 
reduced the importance assigned to the principle of legality, to the point that its 
guarantee is no longer consider essential 16 . It is still necessary to unleash the full 
potential of the principle and associate it to a core legitimating function of tax law. 

§ 43 . In turn, the democratic and constitutional deficit within tax law has been 
strengthened by the process of constitutionalisation of Western European legal systems, 
and as a consequence, of their tax systems. After the Second World War, several 
constitutions were enacted which included a set of principles of public finance 17 . These 
were supposed to define the basic components of the tax system and to guarantee 
individuals against possible adverse treatment by the tax legislator and the tax 
administration. The institutionalisation of judicial review, whether diffused or 
concentrated, has had a considerable impact in placing tax law into a democratic 
framework, but at the same time it has revealed new problems and questions. Moreover, 
the impact of constitutionalisation has been more diluted on tax dogmatics 18 , proving 
that constitutional theory is sometimes better made by constitutional courts than by 
scholars. 

§ 44 . Finally, the urgent need to tackle this issue and to resolve the democratic or 
constitutional deficit is reflected in the fact that several alternative legal and political 
theories have emerged , which threaten to solve the legitimacy question by proposing 
rationales which camouflage the problem rather than solving it 19 . 

16 Cf. Neumark (1974,:71); “I am under the impression that this principle is no longer (so) essential as it 
was in the States of Europe by the end of the XVIIIth century or the beginning of the XIXth or for 
some developing countries nowadays. Its substantial (material) content is already included in the old 
and venerable principle of security (that I fully endorse), which I describe as a principle of fiscal 
transparency. Moreover, this principle has become something natural in a modem democracy; even 
fascist or communist dictatorships respect it formally. This is another reason for which I do not deal 
with it” (i my translation). 

17 

In Western Europe, we can refer to the German, Italian, Greek, Portuguese and Spanish Constitutions. 

18 Lozano Serrano (1990,146).“La Constitution no solo ha incidido en el contenido material de los institutos 
y las normas de caracter jurfdico, sino tambien en los modos de pensar y actuar el derecho, propiciando asi 
una mejor adecuacion de estas tareas a los objetivos generales del mismo”. 

19 Fiss (1986). This a recurrent argument against presumptively anti-normativist theories. Cf. Pound 
(1942:125): “A jejune jurisprudence which has cast out the ideal element of law and all consideration 
of what the precepts of what-ought-to-be ought to be simply invites the bringing of that element and 
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2.3 Is it possible to consider tax law in an autonomous way? 

2.3.1 Is tax law an autonomous subject of research? 

§ 45 . A general theory of democratic tax law might is required to show that there is a 
point in considering tax law as an autonomous subject of research. Unless such case is 
put forward, it will always be possible to ask why the present essay is necessary at all. 
After all, a democratic tax system is always enacted into tax laws. That granted, would 
it not be enough to have a general theory of democratic law, and then proceed to apply 
it to tax law and to all branches in which the law may be split for epistemic or academic 
purposes? Such criticism might even be reinforced by the paragraphs of this essay in 
which it is claimed that the tax system is part of the legal system and that the obligation 
to pay taxes is an instance of the general obligation to obey the law 20 . 

Tax lawyers, at least in the Continent, have written many pages putting forward 
arguments for the autonomy of tax law (or finance law). The reader has just been 
presented with a summary report of their efforts 21 . Whilst keeping in mind what they 
have said, it is argued that the case should be made differently. Autonomy is to be based 
on the need to differentiate the tax subsystem within the general legal system, and to 
consider the obligation to pay taxes as a peculiar and specific case of the obligation to 
pay taxes. The next paragraph summarises the case, which is made in more detail in 
chapters 4 and 8. 

§ 46 . The case for autonomy of tax law is based on the specific tasks discharged by the 
obligation to pay taxes when considered as the legal translation of the duty to share the 
burdens derived from the existence of the political community 22 . This explains the 
peculiar formulation given to some general principles of law within the tax field. In 
addition, the obligation should be considered in the context of the vertical and not 
horizontal connection between taxation and public expenditure 23 , that implies that 
specific tax institutions can only be understood when considered as part of the wider tax 
system. 

First, the obligation to pay taxes is a partial translation with regard to the legal code 
of the duty to share the burdens derived from the existence of the political community 
(that is sometimes known as the duty of solidarity). It is partial not only because other 
obligations we have are oriented to the same goal, but also and mainly because public 
expenditure, the other hand of public finance, is in charge of applying revenue to the 
effective satisfaction of such duties. At any rate, tax law discharges the basic tasks 
assigned to legal norms in general, and with special intensity those tasks related to law's 
role in rendering possible the co-ordination of conduct in order to achieve complex 
social goals (in this case, collecting revenue for public purposes). Hence, tax law 


the consideration back in unconsciously by side doors, and conscious or unconscious blundering, and 
the sort of judicial process which the self-styled realist of the moment takes to be significant”. 

See §§ 179-80. 

See § 40. 

See §§ 163ff, especially §178. 

See §§184-6. 


23 



38 


Chapter 2 


reduces the cognitive, organisational and motivational demands made by the 
background duty 24 . However, in doing so, it discharges some peculiar tasks. Namely, it 
gives a monetary content to the duty, and it organises its discharge according to the 
logic of distributive justice 25 . Moreover, the peculiar jobs assigned to law on tax 
matters explain why general principles of law assume specific forms in the field. For 
example, the general principle of participation in law-making is translated into a 
principle of participation in tax-making that takes into account the division of labour 
between the budget act and special tax acts 26 . Or the general principle of substantive 
fairness in the distribution of profits and burdens is translated into the principles of 
generality and ability to pay. In brief, special tasks are coupled with detailed 
formulations of general principles. 

Second, there are reasons specific to tax norms that require considering them as a 
special subsystem within the larger legal system. The basic one is that the relationship 
between the two hands of public finance, taxation and expenditure, is not based on 
horizontal connections between different kinds of taxes and expenditure, but on a 
vertical relationship between the two subsystems of taxation and expenditure 27 . This 
implies that specific taxes do not have specific tasks assigned to them, but must be 
understood by reference to the system. 


2.3.2 Does the focus on taxation require a simultaneous analysis of matters of 
public expenditure? 

§ 47 . A different kind of criticism concerns the adequacy of tax law to be an 
autonomous object of research. The argument would go that it is only when we 
consider “finance law” as a whole (that is, when we deal at the same time with both 
sides of public finance, namely, taxation and public expenditure) that we have an 
autonomous subject of research. This has been stressed by different authors arguing 
from very different perspectives 28 . 

It could be further added that this is something assumed at different points of the 
essay. First, the basic elements for a general theoiy of democratic tax law put forward in 
this essay presuppose a close interrelationship between taxation and expenditure. After 
all, only democratic theory of tax law tries to increase the transparency of norms with 
regard not only to the background duties it institutionalises, but also to the public 
expenditure it finances. Secondly, a theory that aims to find grounds for justifying taxes 
other than the empty references to the sovereignty of the state and the supremacy of law 
must consider the reference to public expenditure as part of the answer. Thirdly, 
research on the general principles of taxation and public expenditure reflect the same 
kind of concerns and lead to similar specifications of the general legal principles of law. 

24 See §§167-8. 

25 See §§170ff. 

26 See §§408. 

27 See §§184-6. 

_S Rodriguez Bereijo (1976). 
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§ 48 . What is claimed in favour of the present choice is something very modest. It boils 
down to the following. We are justified in dealing first with tax law because the tax side 
enjoys a priority derived from the fact that it constitutes an enabling condition of public 
expenditure, not only in absolute terms, but also in the sense that any policy that we 
pretend to implement through the spending side might be nullified by what is done in 
the tax side of the equation. Thus, it is not only that a fair distribution of the tax burden 
is a basic enabling condition of all other social rights, or at the very least, of those that 
are directly or indirectly based on any activity that requires economic resources at the 
disposal of public institutions for its realisation 21 '. But it is also that the structure of the 
tax system generally constrains what can be done on the expenditure side. This is 
especially true when resort to alternative means for achieving or financing certain 
public goods is not on the agenda or restricted. 

Just consider one example. It has become commonplace to argue that redistribution 
of income is possible even if the tax system is structured according to the principle of 
proportionality, or in other words, if we renounce the use of taxes with progressive 
rates. The goal could still be achieved through a more progressive public expenditure. 
On the one hand, the global proportionality of the system (or what amounts to the same, 
that the tax burden supported by each taxpayer would be a roughly constant average of 
her income) requires that some taxes have progressive rates as long as the system 
includes taxes with regressive ones 30 . On the other hand, even if making room for this 
mild progressiveness, the argument is not convincing. It might be sound in abstract 
terms, but it is difficult to see how it could be so in practice. That is so because moving 
towards proportionality implies either reducing the revenue collected through the tax 
system (if the move consists in just reducing taxes for those who were paying higher 
marginal tax rates) or keeping it at previous levels by means of altering the pattern of 
distribution of taxes (that is, by increasing taxes for those who paid less and reducing 
them for those who paid more). Even if this is coupled with a more progressive use of 
public expenditure, it is far from clear that the higher tax burden does not reduce the 
impact of more progressive public expenditure. That argument is likely to have more 
weight the lower the previous level of public expenditure and the higher the inequality 
within society. What is surprising about this argument is that in fact it originated in a 
different kind of dispute. It was frequent to say that the injustice of the tax system could 
be compensated by regulatory, interventionist measures, aiming directly at the 
achievement of prima facie valuable social goals 31 . Once we agree that these kind of 
policies are out of the question, and some of them for good reasons, it is difficult to 
construct arguments in support. 

~ 9 On the problems of social rights, Cf. Nino (1993b). Habermas (1996a. 1997), La Torre (1998b), Fabre 
(1998), Gargarella (1998). 

30 Cf. §§ 225-6. 

31 Cf. the arguments made by Villar Palasf (1957:31), a public lawyer who became a minister of the 
Franco Regime: “The injustice of the tax system can be compensated by the administrative 
intervention on the economy”. The author proceeds to praise a series of interventionist measures 
contained in the law of 24 November 1939, of the like of “control” of markets, fixation of prices by 
the State, determination of “political” prices or coercive transfers of resources decreed by the 
administration, (that is, takings under other name). 
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3. SCEPTICISM ABOUT THE NORMATIVE PROJECT. THE CHALLENGE 
FROM EMOTIVISM, COMMUNITARIANISM AND RATIONAL CHOICE. 

§ 49 . This section considers in further detail some of the basic challenges to a 
normative theory of democratic tax law. The doctrines here reviewed can be seen as 
different ways to formulate the same fundamental criticism: that there is no point in 
normative theory. 

Stating normative arguments about taxes implies a defence of moral 
judgement. Or, in other words, the assertion that it is possible to judge, to 
discriminate between what are good and bad taxes according to criteria of practical 
reason (which in turn implies that it is possible to pass such types of judgements 
about political institutions and laws). Moreover, a normative standpoint defends the 
peculiarity of such judgement. It cannot be collapsed into a positive or empirical 
judgement, because moral criteria are not equivalent to those derived from an 
induction of empirical observation (like judgements of efficiency). Furthermore, 
such judgements are not based on aesthetic criteria (morality is not a matter of taste). 
Moral judgements are intended as a critical yardstick for the orientation of the will, 
of the human capacity to attempt to change the world according to criteria which we 
represent to ourselves before action. A final proviso of the normative position is that 
though not all action should be oriented towards the direct satisfaction of moral 
criteria, action should be informed by moral principles and that the last word always 
corresponds to moral judgement (this is qualified by the shortcomings of 
universalisability as a criterion of decision-making 32 ). 

§ 50 . Moral emotivism, the first to be considered, is the most general of the three. 
Not only does it pose a serious challenge to normative theory, but it also tends to 
filter into or permeate the other two. Moreover, the anti-normativist and dietrologist 
understanding of law that is part and parcel of the common sense of lawyers (and 
specially of tax lawyers) fits well with a vulgar understanding of emotivism, or, 
what amounts to the same, with interpreting it as claiming that “many moral claims 
are just the gift-wrapping of theoretically ungrounded (and probably impossible to 
ground) preferences or aversions”. Are not the classic arguments for progressive 
taxation a good example of the fear of practical reason? 33 

This selection of sceptic arguments is far from complete 34 . However, the choice 
is not arbitrary. It is based on the kind of theoretical position that underpins attacks 

32 See §9. 

33 

See chapter 5, fn 5 

34 For a more generall analysis, see e.g. Williams (1972) or Nino (1991a, chapter 2). To give only two 
examples, we could also consider “descriptive” and “metaethical” scepticism. The former moves from 
the factual plurality of moral doctrines across time and space to the denial of any objectivity to moral 
argumentation. If the sceptic rests his case exclusively on this ground, she is in a very weak position. 
Not only it is based on a conceptual confusion between positive and critical morality, but there is a 
need of some extra premise to justify the jump from the description of a state of affairs to a normative 
conclusion. The latter distinguishes two different levels of moral argumentation. At a first level, we 
exercise positive moral judgment about concrete questions (for example, we say that proportional 
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against normative theories of democratic law in general and democratic tax law in 
particular. Of course, a complete or general theory of democratic tax law should 
cover more ground and refute other sceptical claims. 

3.1 Moral emotivism 

3.1.1 The Challenge 

§ 51 . Moral emotivism is closely associated with positivism as a general doctrine, 
and ‘linguistic’ or ‘analytical’ philosophy. It reduces moral judgements to a specific 
kind of linguistic utterance. Or in other words, morality refers to the evaluative use 
of language. In such a way, when I say “the poll tax is wicked”, this just conveys 
information concerning my state of mind, my assessment of the poll tax as wrong, 
and to nothing else. To put it in different terms, its truth is only dependent on 
whether I really believe the poll tax to be wrong. I am expressing my attitude and. 
maybe, trying to induce similar feelings in others. 35 

This doctrine can be seen as a reconceptualisation of the moral point of view 
after the discouraging consequences that would derive from a positivist approach to 
the field 36 . Let’s remember that according to the latter, a truth-judgement can only be 
based on a correspondence between the given claim and verifiable (or hard) facts. 
This would imply that we could only talk of moral correctness with propriety if we 
could distinguish a moral dimension within the empirical realm. This might seem to 
imply a fatal blow to morality. Though some philosophers have defended the 
existence of objective criteria of moral correctness related to a sort of moral field, in 
which moral properties would somehow exist as natural properties 37 , this seems an 


taxation is unjust, or that a higher degree of redistribution will be fair). At a second one, we express 
metaphysical or philosophical opinions about the nature of positive moral judgments. Metaethical 
sceptics will see a point in playing the moral language game at the first level, and will show their 
scepticism considering the second. Richard Rorty is one of the outstanding sceptics in this sense. 
Dworkin (1996) offers a thorough set of arguments against these sceptic claims. He argues that the 
splitting argument does not wash, since what they see as metaethical claims are in themselves 
substantive moral claims. Moreover, he adds that as a consequence, this kind of scepticism cannot 
claim to be so ecumenical; its adoption has consequences over our exercise of practical judgment. 

35 

This short analysis is indebted to Foot (1995,1-4) and Tasioulas (1998). Both articles offer a clear 
outline of the contents, origins and consequences of the doctrine. 

36 Habermas (1996c,349): “In fact, modem moral scepticism is based on the thesis that normative 
statements cannot be tme or false, and hence cannot be justified, because there is no such thing as 
moral objects or facts. On this account, a traditional conception of the world as the totality of objects 
or facts is connected with the correspondence notion of truth and a semantic conception of 
justification’ 

37 Dworkin (1996,104) has recently offered a very good and short description of such position: “The 
idea of a direct impact between moral properties and human beings supposes that the universe houses, 
among its numerous particles of energy and matter, some special particles- morons- whose energy and 
momentum establish fields that at once constitute the morality or immorality, virtue or vice, of 
particular human acts and institutions and also interact in some way with human nervous systems so 
as to make people aware of the morality or immorality of the virtue or vice”. 
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enterprise bound to fail 38 . Emotivism could be interpreted as a way of figuring out a 
sense in which moral judgment could be rendered comprehensible. 

However, the emotivist rescue of moral judgment and practical reason comes at a 
price. It reduces correctness to authenticity, or in other words, to the correspondence 
between what is claimed and something that must be true about the speaker (a given 
state of mind). However, the doctrine continues to constitute an indictment of any 
theory of morality and practical reason that aims at an objective or inter-subjective 
grounding of criteria of moral correctness. 

§52. Emotivism underpins a good deal of legal theory and dogmatics. Its popularity 
can be explained by the fact that when applied within a legal framework, it 
highlights the objectivity of legal systems and their correlated certainty (which are 
central features of the description of legal systems, especially within the classic 
positivist tradition) when compared with highly subjective morality. This fits quite 
well with the common sense of lawyers. Thus, it is not surprising that great legal 
philosophers like Hans Kelsen or Alf Ross endorsed most of the claims of 
emotivism. The moral correctness of a norm is either a false problem or a purely 
subjective question, because there is no scope for objective moral knowledge 39 . The 
relativistic denies the relevance of the moral dimension, because we cannot "arrive 
at a rational cognition" of morality 40 . “[WJhcn all is said, our feelings, our will, not 
our understanding, the emotional rather than the rational element of our 
consciousness, resolves the conflict” 41 . The subjectivist acknowledges the possibility 
of judging the moral correctness of a legal norm, but insists that such is a matter of 
personal deliberation 42 . 


38 Dworkin (1985,137) defines hard facts as physical facts and facts about behaviour (including the 
thoughts and attitudes) of people. 

39 

Kelsen (1992,16) is a relativistic, while Ross (1993, 11, 17) is a subjectivist. 

Kelsen (1992,16). 

Kelsen (1973, 5). He adds “If the history of human knowledge can teach us anything at all, it is the 
futility of attempting to discover by rational means an absolutely valid norm of just conduct (Kelsen 
1973, 22) “And in fact I do not know and cannot say what is justice is, justice in the absolute, the 
beautiful dream of mankind. I must be content with a relative justice, and can only say what justice is 
for me” (Kelsen 1973, 22). “If a legal order is reckoned unjust by the standard of one moral system, it 
can be reckoned just by the standard of another” (Kelsen 1973, 91). “The claim that law is essentially 
moral means not that it has a particular content, but that it is a norm, and a social norm indeed, which 
posits as obligatory a specific form of human behaviour. In this relative sense, then, all law is moral, 
all law constitutes a -relative- moral value. But this means that the question of the relation between 
law and morality is a question, not about the content of the law, but about its form. It cannot be said, 
as is sometimes done, that law is not only a norm (or command) but also constitutes or incorporates 
values (such claim would make sense only on the presupposition of an absolute and divine value). For 
law constitutes a value precisely through the fact that it is a norm, it constitutes legal value, which is 
at the same time a -relative- moral value; which says no more, however, than that law is a norm 
(Kelsen 1973, 89) “Supposing we admit that at different times, among different peoples, classes, and 
even within the same people among different ranks, professions, very diverse and mutually 
contradictory moral systems obtain (...) In the view of the extraordinary diversity of what men have 
actually held good or bad, just or unjust, at different times and places, it is impossible to establish any 
element common to the contents of the various moral orders” (Kelsen 1973, 88). 

Ross (1993, 24). 
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3.1.2 The Reply 

What is implicit in the practice of practical reasoning 

§53. A first criticism against emotivism is that it runs directly counter to the 
understanding of the practice of moral deliberation that we assume every time we 
engage in communicative action with others. Emotivism leaves unexplained why we 
should reject a central claim of ethical constructivism, namely that the criteria of 
moral correctness must be reconstructed on the basis of the pragmatic assumptions 
that we make when we enter into practical deliberation. Without a good argument to 
the contrary, why should we abandon it? 

We are familiar with the fact that people disagree about common action norms 
but they do not opt for violence or compromise. Instead, they enter different forms 
of practical reasoning in order to overcome this state of affairs. We talk 
disagreements to each other 43 . Is that just an exchange of states of mind, as the 
emotivist claims? Do we just make clear our feelings to each other? It is important 
to realise that this is not implicit in what we do. Every time I engage in 
communicative action and make an assertion, I raise a claim to the correctness and. 
consequently, to the justifiability of my statement. This burdens me with a duty to 
provide reasons supporting it. If I provide them, then I must presuppose that they 
can move people into action (contrary to a central claim of emotivism). Moreover, it 
is part of the point of the practice of practical reasoning that the reasons must be 
valid not only for me, but also for all other participants. So I must conceive reasons 
as a sort of common currency among participants, and not just as the carrier of my 
feelings 44 . Moreover, once we assume that the audience can include all, we come to 
the conclusion that “[RJeason is an attempt to turn myself into a local representative 
of the truth, and in action of the right” 45 . 

This proves that the conception of moral reasoning put forward by the emotivist 
is far from fitting into what we assume practical reasoning to be 46 . And as long as 
“we go on trying to make up our minds about what to do on the basis of the best 
reasons, we implicitly reject the hypothesis of an ultimately non-rational 
determination of what we do” 47 . 

§54. Moreover, the emotivist does not explain why we associate moral judgments 
with obligations, something that we do not do with other expressions of our 


Cf. Habermas (1996c, 352); “The discourse principle tries to resolve a predicament in which the 
members of any moral community find themselves when, in making the transition to a modem, 
pluralistic society, they face the dilemma that, while they still argue about moral judgments and 
beliefs with reasons, an encompassing value-consensus on basic moral norms has been shattered”. 

44 Nagel (1997a,119). 

45 Nagel (1997a, 118). 

46 Ota Weinberger has convincingly argued that all social sciences must take on board the perception of 
participants. Cf. Weinberger in MacCormick and Weinberger (1986, chapter 3). This is also a central 
insight of Hart’s legal theory. 

Nagel (1997a, 117). 
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feelings 48 . Imagine that I say that income tax is unfair and consequently I will not 
pay it. You might ask me then why this is so. Let us further imagine that I answer 
you "Because I don’t like it". I adduce comprehensive evidence proving that I have 
been of the same opinion since I came across with an income tax. You have no 
reason to doubt that this is a fully authentic feeling. However, you will immediately 
reply: “Come on, that’s not a good reason not to pay the tax”. You will reply in such 
a way because you are convinced that a mere feeling has no weight when 
considering whether or not to pay income tax. Now imagine that I make the same 
basic claim, but when you ask me, I reply that I think it is unfair because people of a 
certain social group defined in terms of race have to pay at a rate which is double the 
usual rate. This is a reason, and as such it constitutes an argument either pro or con 
(in this case, clearly con) the existence and force of the obligation. Of course, we 
must then determine whether it is a good reason. 


Retaining a distinction between justification and explanation 

A second (and related) criticism argues that emotivism is not able to distinguish 
properly between the justification and the explanation of a norm. Because this is an 
essential distinction, emotivism is a poor metaethical theory. 

§55. The distinction between the justification and the explanation of norms is 
directly based on the purposive character of human praxis. We share the experience 
of reflecting on what to do, that implies we do not accept a non-rational 
determination of what we do 49 . Consequently, “we experience social practices as 
norm-bound, and not just as a behavioural habit 50 . 

It is then necessary to distinguish between explanation and justification of 
action. The former makes reference to the sources of our conduct, to the mental 
states that can be considered as causal antecedents of our actions. This is the domain 
of sociologists, psychologists, and anthropologists. They try to explain human action 
from outside, and for that reason, they are less concerned with the correctness of 
their premises than with the predictive power of their doctrines. Justification is a 
different matter. When we try to determine if a given action is justified or not, we do 
so by means of assessing it according to the standards of logic and general practical 
reasoning. This corresponds to the internal aspect of human praxis 51 . 


Habermas (1996c, 336-7): “We judge actions and intentions to be ‘good’ or ‘bad’, whereas our terms 
for virtues refer to personal qualities and agents. The claim that moral judgments admit of justification 
also betrays itself in these moral feelings and evaluations, for they differ from other feelings and 
evaluations in being tied to obligations that function as reasons. We do not regard those utterances as 
expressions of mere sentiments and preferences”. 

4) Nagel (1997a, 117): "If we go on trying to make up our minds about what to do on the basis of the 
best reasons, we implicitly reject the hypothesis of an ultimately non-rational determination of what 
we do". 

Madry and Richeimer (1998,211). 

Nino (1985,126) and Weinberger in MacCormick and Weinberger (1986, 158). 
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§56. This distinction is closely related to the one established between the context of 
discovery and the context of justification, and refers to the distinction of points of 
view (internal vs. external point of view). That dichotomy has been introduced by 
philosophers of science, and later on used in the general theory of argumentation and 
also within the domain of legal reasoning 52 . As is the case with the distinction 
between justification and explanation, getting rid of the distinction only introduces a 
higher degree of confusion. 


Only room for Hard Facts? 

§57. A third criticism suggests that moral emotivism implicitly considers that 
objectivity in the moral domain can only be based on the correspondence theory of 
truth, or in other words, on a correspondence between moral judgments and external 
reality. Given that there are no empirical facts in practical matters, it comes to the 
conclusion that there is no possible objectivity in practical matters. However, it is far 
from clear whether the existence of some empirical correspondence between moral 
and external facts would be enough to pass a judgment of moral correctness, and 
moreover, it does not consider finding a different basis for grounding practical 
judgments in an intersubjective manner (this is what ethical constructivism does). 

First, imagine, as the late Nino did. that we find a rare stone that turns green 
when a good action is done near it, and red when the performed action is bad 53 . 
Would anyone seriously claim that the stone can be considered a standard of moral 
correctness? Probably not. Most people would think that the stone is not in itself 
sufficient proof of correctness. After all, this might be a coincidence. The stone 
might make mistakes in the future 54 . 

Secondly, it has been already indicated that moral facts can be described as 
something different from hard empirical facts. This is enough to put forward a 
concept of moral correctness, even if differentiated from the facts characteristic of 
truth in the empirical domain. We can exchange objective for intersubjective 
acceptance without loss: "[A] conception of objectivity must establish a public 
framework of thought sufficient for the concept of judgement to apply and for the 
conclusions to be reached on the basis of reasons and evidence after discussion and 
reflection" 55 . 

It is important to realise that a strict interpretation of the positivist conception of 
truth will imply endangering the possibility of objectivity concerning the law once 
we consider that the source thesis, or the strict separation between law and morality, 
is just not applicable. 


No Escape from Moral Argumentation 

52 Atienza (1991, 22-6). 

53 

Pinocchio’s nose might provide a similar and more entertaining example. 

54 After all, if we were presented with a correlation between solar eclipses and the business cycle, we 
could think that either facts are tangled up randomly or that the econometrician had an excellent 
ability to torture nature and make it confess. 

55 Rawls (1993, 110). 
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§58. Finally, emotivism can be criticised by showing that it implies a sort of self- 
contradiction. This is so because any form of moral scepticism can be reinterpreted 
as a moral claim itself, whose formulation implies a pragmatic endorsement of the 
basic assumptions of practical deliberation. If that is true, the sceptic is trapped back 
into moral argumentation 56 . Hence, it is not possible to be sceptical all the way 
down; one needs to preserve at least an objectively affirmed standpoint from which 
to claim that the rest is false 57 . Not only is it true that the only way to defeat 
relativism is to continue the moral argument, but even the sceptic is bound to enter 
into moral argumentation, and consequently, to deny through her pragmatic 
assumptions what she claims. 

The only thoroughly consistent emotivist is the one who concludes that we 
should take no further interest in practical matters. But withdrawing from practical 
argumentation is just impossible, as it presupposes doing without an essential form 
of life 58 . This kind of scepticism can only lead to the conclusion that you “should 
take no further interest in these questions at all. If so, I have some sympathy with 
your view 59 . 

§59. This point can be further illustrated by reference to the concept of tolerance. 
Against the common overarching concept of tolerance, it is necessary to stress that 
the idea of tolerance and the idea of neutrality cannot be based on a fully tolerant or 
neutral kind of argumentation. The position in favour of neutrality must be based on 
substantive arguments, that will define the scope and limits of the case for toleration: 
“[Ijndeed, it would be a categorical mistake to imagine that there could be a Neutral 


56 Or she contradicts herself. Cf. Tasioulas (1998, 195): “If we are compelled to adopt a certain belief or 
viewpoint in our practical activity, then it makes no sense to subscribe to the claim that that belief or 
viewpoint is fallacious or delusive”. 

57 Cf. Dworkin (1982), Dworkin (1986), Dworkin (1996, 88): “Even Archimedeans [sceptics] need 
some place to stand, as their progenitor conceded. They must assume that some of what they think (at 
an absolute minimum, their beliefs about good reasoning) are not just their own or their culture’s 
invention but are true or valid -indeed ‘objectively’ so. Otherwise they could only present their views 
as ‘subjective’ displays in which we need take nothing but a biographical interest. Scepticism, in the 
sense of disbelief, must be built upon belief of some kind; it can’t be sceptical, as we might put it, all 
the way down”. In relation to the problem of scepticism in moral matters, see Klug (1992, 11). Nagel 
(1997a, 128): “The powerful consequence is this. Morality is a distinct, independent dimension of our 
experience, and it exercises its own sovereignty. We cannot argue ourselves free of it except by its 
own leave, except, as it were, by making our peace with it. We may well discover that what we now 
think about virtue or vice or duty or right is inconsistent with other things we also think, about 
cosmology or psychology or history. If so, we must try to re-establish harmony, but that is a process 
whose results must make moral sense as well as every other kind of sense. Even in the most extreme 
case, when we are offered grounds for scorching doubt, we still need moral judgment at some deep 
level to decide whether that doubt is justified and what its consequences for virtue and vice, duty and 
right, really are. No matter what we learn about the physical or mental world, including ourselves, it 
must remain an open question, and one that calls for a moral rather than any other kind of judgment, 
how we ought to respond. If morality is to be destroyed, it must preside over its own destruction”. 

58 Alexy (1996). 

59 Dworkin (1982, 175). 
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justification for the practice of Neutral justification- for Neutrality makes no sense 
except as part of the practice it constitutes” 60 . 


3.2 Communitarianism as a form of Scepticism 
3.2.1 Anti-Cartesianism and Local Practice 

§ 60 . Communitarianism 61 can be interpreted as an alternative to moral scepticism. 
Instead of turning sceptical after the demise of metaphysical sources of morality, we 
could opt for grounding moral reasoning on local practice, or in other words, 
diffusing the difference between positive and critical morality. In brief, the idea is 
that moral correctness is somehow rooted or connected to local practice. In this 
sense, communitarianism amounts to an attack to the central contribution made by 
Descartes to morality. Namely, the idea that in and through moral reflection we can 
get rid of various forms of attachment and prejudice, and finally aspire to pass 
objective judgment, based exclusively on the force of the best reasons. To put it in 
terms of a powerful metaphor coined by Thomas Nagel, communitarians consider 
that morality is not located in the nowhere, but in local whereabouts. 

§ 61 . Of course, this implies a thorough criticism of normative reasoning. It is 
important to note that it corresponds to a form of scepticism quite diffused in 
discourses over taxation. This can be easily verified by a quick glance through 
textbooks and monographs on tax law and public finance. For example, the 
arguments that justify assigning the tax system a redistributive purpose are generally 
based on prudential arguments for progressive taxation, which are said to be in 
accordance with the spirit of the age 62 . Moreover, sometimes we find explicit 
indictments of normative theory 63 . 

For example, one can frequently observe this stance in most authors who justify 
progressive taxation. That is shown explicitly 64 and implicitly, by means of stressing 
the importance of the argument of economic efficiency of progressive taxation. 


Ackerman (1983, 387), La Torre (1997b). 

A brief disclaimer. The term communitarianism is a generic label applied to several authors who have 
addressed a number of variegated criticisms to liberal political theory. This makes the term a negative 
one, defined to a certain extent by reference to the target of criticism, namely the work of John Rawls 
and other liberals such as Ackerman, Dworkin, Nagel or Habermas. For our present purposes, the 
main representatives of communitarianism are Michael Sandel, Alisdair MacIntyre, Charles Taylor, 
David Miller and to a certain extent, Michael Walzer. 

Wagner (1909), Neumark (1974), Blum and Kalven (1952). 

Palao Taboada (1976, 420, fn 131), probably influenced by the argumentation of Viehweg, claims that 
there is a robust agreement among legal theorists concerning the impossibility of aiming at a rational 
determination of what justice requires. Cf. also Casado Ollero (1981). 

Wagner (1909), Del Vecchio (1951). A recent claim in Davies (1986:61): "[T]his preference by 
electorates [for progressive taxation] (...) is purely subjective". Casado Ollero (1981, 559) stresses the 
relative character of justice in historical terms. Palao Taboada (1979, 420, fn 131) goes as far as 
claiming that there is “wide agreement” among legal theorists on the unfeasibility of offering a 
rational definition of what is just. 
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Because the characteristics of the tax system are just a matter of personal preference, 
we need to resort to objective arguments, and economic efficiency is seen as an 
adequate candidate. 

§62. In this section, I will consider two main versions of the communitarian claim. 
The first combines an existential concept of the person and the limitation of moral 
debate to immanent criticism in order to conclude that moral reasoning is permeated 
by local practice, by a thick and relative conception of the good. The second is more 
modest and the same time it poses a more serious challenge to liberal conceptions. It 
argues that what liberalism claims to be a neutral definition of the right (filled in by 
a certain conception of the person as autonomous and by the idea of a well-ordered 
society, or social interaction oriented to rational conflict-resolution and co¬ 
ordination) is just another thick conception of the good. Hence, what liberals see as 
the right is just another conception of the good, the option for which is based on a 
certain local practice (Western?), and thus it is no less bound to tradition than other 
conceptions. 


3.2.2 The permeation thesis: Existentialism and moral criticism as hermeneutics 

§63. The permeation thesis claims that moral reasoning is permeated by local 
practice (by positive morality). It does so on the basis of how moral subjects get 
constituted and how moral debate proceeds. Hence, we can distinguish two claims. 
One corresponds to a conception of the moral subject and the other to the 
characterisation of moral debate. 

First, it is said that we are constituted as moral agents through social interaction 
within a community 65 . Being a man is not only “to fill a set of roles” but to do so 
according to the model provided by local practice. MacIntyre, a relevant 
representative of Communitarianism, says that each role “has its own point and 
purpose: member of a family, citizen, solider, philosopher, servant of God” 66 . How 
can it be otherwise? By means of education (understood in a large sense, that is, not 
only through scholastic teaching, but through varied process of socialisation) we 
acquire the capacity to pass moral judgment and substantive moral criteria. 

Secondly, moral debate is necessary framed or constituted by positive morality, 
by a thick conception of the good. A corollary of this claim is that moral debate 
proceeds in an hermeneutic or immanent way. That is, it is a matter of 
reinterpretation of the judgments and values which were instilled upon us through 
socialisation with the help of materials equally taken from the traditional 
background. It is only in such a case that the potential for conflict and disagreement 
is tamed by the background agreement provided by the tradition within which we 

MacIntyre (1984, 10): “It is in general only within a community that individuals become capable of 
morality, are sustained in their morality and are constituted as moral agents by the way in which other 
people regard them and what is owed to and by them as well as by the way in which they regard 
themselves”. 

MacIntyre (1981, 56). 
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have been educated. Only in those instances we can aim at agreement without resort 
to manipulation or irrationality. 

§64. We can illustrate this question by reference to our main object. Let us suppose 
that we have two political communities, Ruritania and Pomerania. The former is 
traditionally characterised by a high level of trust in private initiative and a distrust 
on public capacity to provide goods. As a result, public expenditure is low, taxes are 
kept low, but social inequality is high. The latter institutional structure is shaped by 
a social-democratic ethos, with big government, high taxes and low levels of 
inequality. The communitarian will claim that somebody asking for redistributive 
taxation in Ruritania or for limiting taxation to the costs of running a minimal state 
in Pomerania could only make a meaningful argument by means of rehearsing the 
case within the ethical conception of the community in question. Just referring to the 
higher levels of social equality in countries like Ruritania, where social equality is 
higher, or to the more dynamic entrepreneurial spirit of countries like Pomerania, 
where taxes are lower, would not wash, because importing these kind of arguments 
in such a crude form will undermine the moral fabric of society, based on the moral 
tradition in which individuals are educated. The move should be based on a sort of 
immanent criticism based on resources internal to the culture in question. 

These arguments do not have argumentative purchase, especially the second (that 
is the fundamental one, because what matters is the idea that moral argumentation 
cannot transcend positive morality). 

§65. With regard to the first premise, it is possible to make two claims. First, the 
communitarian challenge misses the target when it reminds us of the social sources 
of the constitution of the self. Most liberal writers have little to do with the 
conception of the individual as an unencumbered self 7 . This constitutes weak 
evidence against the historical record, that shows liberal authors concerned 
somehow or other with educational processes (some of them making essential 
contributions to the field) and stressing their radical impact upon our constitution as 
moral beings 68 . Moreover, liberals do not exclude the relevance of processes of 
cultural transmission of values 69 . Second, the idea that we are furnished with 
standards of moral judgment through education is true. However, it is also true that 
we can use our moral judgment in order to put them into question and endorse new 
ones with the help of practical or communicative reason applied to the relevant 
issues that we face when we act. This proves the assertion I have already made, that 
is, that strengthening the communitarian claim (and making it really sharp) requires 


Sandel, who seems to have popularised the term, refers in his last book not to Rawls but to some 
airport blockbusters of the 70’s as the authorised source representing the liberal spirit on the matter. 

68 This is the case of John Stuart Mill. For a brilliant consideration of the distinction between education 
and self-education as two different stages in moral maturity in Mill, see Donner (1991). 

69 Rawls (1993:14): “In a democratic society, there is a tradition of democratic thought, the content of 
which is at least familiar and intelligible to the educated common sense of citizens generally. 
Society’s main institutions, and their accepted forms of interpretation, are seen as a fund of implicitly 
shared ideas and principles” 
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denying this capacity of transcendence of traditionally instilled values on the part of 
practical or communicative reason. 

§66. This takes us to the second communitarian claim, which argues that the source 
of morality is to be found in local practice, and not in practical or communicative 
reason, and hence it states that moral criticism or debate must proceed in an 
hermeneutic way. The argument is based on merely denying certain facts. It 
becomes clearly implausible once we show that transcendence of local norms is 
possible. 

Firstly, and from the individual point of view, this communitarian claim is at 
pains to explain how can we change our convictions by means of borrowing 
arguments from other traditions. Cross-fertilisation of ideas in moral debate is 
something difficult to deny. Because thoughts and ideas go beyond the ways in 
which we express them, it is quite clear that they not only withstand but they 
welcome translation into different languages. We can only explain this phenomenon 
by means of affirming the capacity to make claims of a potential universal validity 
through the exercise of practical or communicative reason. This is the liberal claim, 
that will include the capacity to “understand and evaluate her own actions, to make 
judgments about the value of the communal and cultural circumstances she finds 
herself in”, something that implies at the same time an “irreducible commitment to 
the role of individual self-direction and responsibility in a just community, and to 
the principle of moral equality which underlies both” 70 . The communitarian cannot 
explain such a phenomenon. MacIntyre, when considering the conflicts between 
traditions, comes closer to an answer which will imply that those who reason on the 
basis of values of other moral traditions change their identity. This is clearly 
implausible, because cultural affiliation is a fluid and dynamic phenomenon and not 
an organic one 71 . 

Secondly, confining moral argumentation to the boundaries set by local practice 
makes it difficult to explain how moral change is possible within the tradition itself, 
and an even harder one to give an account of how conflicts can be solved through 
moral deliberation when participants have different conceptions of the common 
good 72 . On the one hand, it lacks convincing resources in order to explain the 
process of change of what is socially considered as correct. Imagine that in a given 
political community a proportional income tax is considered to be fair, while a 
progressive income tax is regarded as clearly confiscatory. Time passes, and social 
movements manage to elicit a debate on the issue, which ends up by reversing the 


Kymlicka (1989, 254). Cf. also MacCormick (1997, 1057): "The telos of moral development is the 
fully responsible moral agent who takes responsibility for his or her judgments at all levels, and 
whose volitional commitment to some ideal rationally willed order, and seeking to realised the willed 
order in action, can fully grasp the concept of ‘wrong’ action, and therefore, the concept of right-as- 
not wrong-action. Only such a being can make full sense of auxiliary verbs as ‘ought’ or ‘should’”. 

See Weinberger in MacCormick and Weinberger (1986, 220) and Waldron (1995). 

Nino (1991a, 114): “That function is overlooked by the communitarian movement, which, in its 
celebration of particularism, disregards the fact that basic moral principles are aimed at the convergent 
behaviour of different people and groups, which are usually in conflict because of their 
particularism”. 
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conception of fairness. A positive moralist has difficulties in explaining what was 
right and wrong unless she considers that moral rightness is purely a matter of 
decision. In such case, we collapse moral correctness with facticity. On the other 
hand, it becomes quite problematic to explain how conflicts involving different 
moral traditions can admit of an answer. This does not only render it improbable and 
difficult to explain the dialogue between different political communities (something 
that explains why communitarians have a hard time at tackling with the phenomenon 
of increasing economic but also normative interdependence), but also social 
integration within the political communities in which we live (characterised by post- 
conventional morality, by the fact of reasonable pluralism). After all, how is it 
possible to agree on common action rules if we can only argue morally within 
ethical doctrines? 

Liberal doctrines proceed by means of distinguishing between discourses of the 
right and the good or ethics and morality. The realisation that social integration is 
only possible by means of a reference to moral reasons, that can be accepted by 
other reasonable individuals, no matter what their comprehensive doctrines are. This 
refers once again to the constructive capacity of practical or communicative reason. 

3.2.3 The ultimate dependence thesis: the right as thick good 

§67. But there is a different way of understanding the communitarian criticism. 
This is the apparently more modest claim that the choice of practical reason is itself 
based on tradition. Hence, our preference for practical reason in order to deal with 
social problems of conflict-solving and co-ordination is just one option among 
others, and choosing it is to be explained by the tradition to which we belong. To put 
it in the terms of the classic distinction between the good and the right: what liberals 
take as the right is in itself a good, associated with a specific form of life, whose 
justification can only be based on the adherence or endorsement of such tradition. 
For example, one radical conservative could ask why we should aim at solving our 
conflicts in a rational way through deliberation and not on the basis of old and 
cherished practices; and further claim that the question cannot be decided under the 
claim that rational conflict-solving is neutral, because it renders it impossible to opt 
for his conservative views. 

It is important to note that this version of communitarianism does not 
necessarily rely on a portrayal of the whole of practical reasoning as permeated by 
positive morality, but only requires that an unavoidable connection exists at the level 
of justification of the ultimate values that explain the option for practical reason. 

§68. Before offering some arguments that might be seen as a reply to this criticism, 
it is necessary to realise that the justification of the option for practical reason cannot 
be based on the invocation of higher moral principles. This is so because by 
definition we cannot justify ultimate principles by reference to other principles. 
Either those that are to be justified are not ultimate, or we just beg the question by 
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proposing a regression ad infinitum 73 . Moreover, we should not be too anxious to 
find such ultimate foundation 74 . It seems enough to provide arguments showing that 
practical or communicative reason can be better grounded than any other 75 . 

§69. What needs to be examined is that rational agreement and the conception of 
the person as reasonable are goods of such particular' kind that they should be seen 
as part of the conception of the right, and not as particular goods. In such a way, we 
could redeem the claim of practical reason to establish the conditions under which 
different conceptions of the good can exist 76 . 

Alexy argues that when we consider attentively the practice of deliberation, we 
realise that asserting a claim implies certain pragmatic assumptions. On the one 
hand, and at the very least, we presuppose the validity of assertion rules, we raise a 
claim to correctness concerning our assertion; this, in turn, raises a claim to 
justifiability, which burdens us with a duty to justify what has been asserted, or else 
to provide reasons justifying the refusal of such reasons. On the other hand, we are 
placed inside the argumentative circle; this implies, among other things, accepting 
other participants as equals for the purpose of the discussion, assuming a potentially 
universal circle of participants and recognising the right of all to participate in 
deliberation 77 . However, we could still challenge whether there is any point in 
asserting things. But is a form of life in which we do not assert anything and aim at 
justifying it conceivable? Because if it is not, then practical reason is not a choice 
among others, but “the most general form of life” 78 . This is Alexy’s claim. He 
renders the argument even more robust by claiming that even those who do not 
sincerely believe in the point of practical reason (and would prefer to manipulate or 

73 Nino (1989b, 85-86). 

74 Nino (1991a, 103): “This practice, which Rawls calls that of ‘free public reason’ and Nagel calls 
‘public justification’, is, of course, historically conditioned so that it has evolved through time and 

spread through different societies. (_)A11 this implies, of course, the possibility that the practice is 

not universal: we must accept that there may be some people or societies which do not follow the 
same practice of moral discourse; that is, that they follow a practice of moral reasoning and discourse 
which differs in relevant respects from ours. This usually provokes the question ‘What can we do to 
convince those people’ My answer is ‘Nothing’. If there are people who refuse to listen to our 
reasons- depending on what we understand by the word ‘reasons’- it is as if they covered their ears. 
We can induce them or compel them, but we cannot convince them”. Cf. also MacCormick (1978, 5). 

75 

Alexy (1994a, 143, fn 44). Dworkin (1996, 117): “No sceptical argument can succeed, for anyone, 
unless it brings him sceptical conviction, and that means that none of us can accept such an argument 
unless we find its premises convincing even when we grasp their sceptical import. We must find these 
premises more plausible than what they require us to abandon (...) I mean that any reason we think 
we have for abandoning a conviction is itself just another conviction, and that we can do no better for 
any claim, including the most sophisticated sceptical argument or thesis, than to see whether, after the 
best thought we find appropriate, we think it so. If you can’t help believing something, steadily and 
wholeheartedly, you’d better believe it. Not, as I just said, because the fact of your belief argues for its 
won truth, but because you cannot think any argument a decisive refutation of a belief it does not even 
dent. In the beginning, and in the end, is the conviction” 

76 Alexy (1994a, 142 fn 42). In similar terms, Rehg (1996, 140). Nino (1989a, 183) makes a connection 
between this claim and a substantively based conception of tolerance. 

77 Alexy (1989), Alexy (1994a, 144-6). 

78 Alexy (1996, 217): “Whoever never in his life makes an assertion and never puts forward an argument 
does not take part in the most general form of life of human beings”. 
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coerce people) have strategic reasons to rely on it. This is so because of the number 
of people who opt for solving conflicts and achieving co-ordination with the help of 
practical reason 79 . It is the existence of a sizeable number of individuals endorsing 
practical reason that makes it necessary, even for those in a dominant position, to put 
forward arguments that at least pretend to be backed by reasons (that is, that make a 
claim to correctness) instead of having resort to violence. 

Habermas proceeds in a similar fashion. He denies the existence of workable 
alternatives to practical reason. Thus, reason can only be challenged in abstract 
terms. Once it becomes necessary to put forward alternatives, criticism becomes 
harder. Moreover, Habermas claims that the option for rational conflict-solving and 
co-ordination through communicative reason does not imply any substantive 
conception of the good. There is a thin substantive content, but it does not allow us 
to opt for one or the other conception of a good life 80 . 

3.2.4 Some analogies 

§ 70 . It might be a bit risky to trace any analogy between communitarian theory and 
political theories like liberism a la Hayek or legal theories such as positivism. But it 
seems to me that there are some arguments which do so. They do not only share a 
certain anti-normativism, but end up mapping practical reason in not so dissimilar 
terms. If the liberal-communitarian debate can be seen as a new version of the 
dispute between Kantians and Hegelians 81 , it is clear that not only communitarians 
take sides with Hegel. 


“Traditional ” Legal Positivism82 


§ 71 . The claim that communitarianism and legal positivism (in its most radical 
forms) share lots of common ground might look at first sight like a quite unorthodox 
statement 83 . This is so if only because legal positivism is usually associated with 


Alexy (1994a, 148). 

Rehg (1996). 

Nino (1989a, chapter III), Nino (1989b). 

Any attempt at classifying legal theories in such broad terms is rather vain. However, by traditional 
legal positivism I refer to variants of legal positivism which do not take into account the basic insights 
of the institutional theory of law. In nominal terms, I am thinking to positivists writing before Hart. 
The classic book on the insights of institutional theory of law is, of course, MacCormick and 
Weinberger (1986). In substantive terms, the key question is that traditional positivists fail to 
recognise that law is a normative affair. This implies that legal reasoning belongs and is somehow 
connected to general practical reasoning. 

But cf. Weinberger in MacCormick and Weinberger (1986, 153): “The traditional positivist teaching 
reduces the problem of justice to a matter of the conformity of conduct to rules as enacted or at any 
rate to the formally equal decision of cases according to its rules in force. Such conformity of conduct 
to a rule (or the validity of the relevant judgment subsuming the conduct under the rule) can be 
objectively tested, without any evaluation or justification of the rule in question, which is simply 
taken for granted as a given feature of society. Relativisation in respect to the positive system of 



54 


Chapter 2 


political liberalism. On the one hand, most authors who tend to be classified as legal 
positivists were political liberals themselves. The likes of Bentham, Austin, Kelsen, 
Hart or Bobbio, to the name only a few, were positivists in matters of legal theory 
and liberals in respect of their affiliation at the level of political theory. On the other 
hand. Western legal systems (the ones with which positivists mainly deal) are 
structured around basic liberal principles, that have been positivised, and in some 
cases, even enacted into the Constitution, the higher norm of the legal system. One 
does not need to resort to natural law theories in order to be a sterling advocate of 
human rights and basic freedoms. 

However, if we think twice we will realise that the connection is quite 
contingent. Imagine the following scenario. Constitutional reform takes place and 
basic rules of the legal system are changed in a non-liberal sense. What can 
positivists do? It seems to me that they face the choice of either renouncing their 
political options and preserving their traditional positivist standing, or affirming 
their political arguments and leaving aside their positivism. Focusing the example on 
matters related to this essay, imagine that the kind of welfarist socio-economic 
arrangements included in Western European constitutions were to be reformed in a 
liberist sense. Imagine that proponents of untampered free market and flat-tax rates 
managed to get a constitutional reform approved that would rule out most forms of 
public intervention in the economy and would prohibit any redistributive taxation. 
This might seem impossible to most tax lawyers, and even to some social theorists. 
But the proof of the cake is in the eating, and programs of reform of such a kind 
have been advanced and defended 84 . Whatever their chances of success, they are not 
hypothetical, and they could be put into action. Nothing in the architecture of the 
world prevents that. At this stage, most legal positivists tend to play down these 
proposals as marginal or outrageous, and to invoke the constitutional spirit or to say 
that our tax constitution is a social conquest that cannot be waived 85 . But what could 
one make of such arguments if liberists were to convince a sufficient number of 
people to change the Constitution? What arguments would be left for positivist- 
liberists? The answer seems to be, none. 

This whole affair is obscured by the conceptualisation of legal theory (and 
dogmatics) as a matter of theoretical, not practical knowledge (and thus, dealing 
with matters within the ivory towers of law schools) 86 . But if we insist on the fact 
that only legal theory as practical reason can have any point, then we will see that 


norms brings about objectivisation of the problem of justice, but at the price of excluding from 
consideration the very being and substance of what lies at the core of an analysis of justice”. 

See Hall and Rabushka (1995). For readers unconvinced by arguments imported from the other side 
of the Atlantic, Cf. Moreno Seijas (1995) who, on the basis of an attack on the political definition of 
what are public goods, tries to do two things: first, to bring back to life the principle of taxation 
according to benefit, and second, to extend the earmarking of tax revenue for the funding of concrete 
public goods and services. 

By the way, a claim that shares the same philosophy of history as resort to the blind hand of the 
market on the side of liberists. 

MacCormick (1999,23) addresses to Kelsen the criticism that the purity of his theory is purchased at 
the price of rendering the whole theory too austere. The Scottish philosopher argues that “Law is not 
only an object of study for legal science, but it is in some form an element in the lives and actions of 
citizens and officials”. A similar argument was put forward before by Nino (1974) and Nino (1979) 
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the dilemma is a real one, and that liberal positivism is as well equipped as 
communitarianism to propose alternatives to the existing social practice. 

§72. Both positivism and communitarianism argue against the basic presupposition 
of ethical constructivism, namely, that the source of morality (and consequently, the 
source of categorical or ultimate reasons for action) is to be found in practical or 
communicative reason. The liberal and the communitarian have a common 
nightmare, namely the arbitrariness and subjectivity related to argumentation based 
on practical or communicative reason* 7 . The only difference is the kind of remedy 
they propose in order to inoculate ourselves against such diseases. The positivist 
turns to the positive legal system as a source of objective arguments, while the 
communitarian proposes local practice as the foundation of the repertoire of 
objective moral norms. Running the risk of oversimplification, we could say that the 
positivist is a limited communitarian, to the extent that for her local practice is just 
legal local practice, while the communitarian could be seen as an enlarged positivist, 
to the extent that for her the legal system will go beyond the form of law and 
embrace the whole system of social morality. 

Let me conclude this excursus with some evidence from an author who 
epitomises radical positivism, and who is also a red and blue liberist 88 . I am 
speaking of Richard Posner. His Oliver Wendell Holmes lectures provide an 
example of the promiscuous relationship of communitarianism and positivism. He 
takes pains to clarify his metaethical standing. Apparently, he endorses a form of 
communitarianism 89 , highly sceptical towards the inter-subjective foundation of 
critical practical reason 90 , which claims that there is no need or convenience in 
establishing any sort of connection between law and critical morality 91 , but which 
ends up associating positive morality with the law (mainly, the common law) 92 . It is 

87 Cf. Nino (1994b, 28). 

88 See next section. 

89 Posner (1998, 1642): “If moral relativism means that the criteria for pronouncing a moral claim valid 
are local, that is, are relative to the m oral code of the particular culture, so that we cannot another 
culture ‘immoral’ unless we add ‘by our lights’, then lama moral relativist” 

90 Posner (1998, 1644) 

91 

Posner (1998, 1697): “Judges are expected to give reasons for what they do, and the reasons cannot 
always be found neatly packaged in the authoritative sources of law. From the reasons a judge gives 
across a range of cases can be stitched, if the judge is consistent, a ‘theory’ that he might be called 
upon to defend. It would not follow that he would be helped by reading or thinking about moral 
theory (...) Moral theory (...) has a long history of false starts and inconclusive debate (...) 
Considerations drawn from moral theory and designed to illuminate moral issues are only a subset of 
the normative considerations that are potentially relevant to adjudication. Moral issues can be elided, 
or recast as issues of interpretation, institutional competence, practical politics, the separation of 
powers, or stare decisis- or treated as compelling reason for judicial abstention”. 

92 

This derives from paragraphs like the following, Posner (1998, 1644-5), that associate moral right or 
wrong with positive law at the relevant time: “My belief that moral theory lacks the necessary 
resources for resolving moral controversies enables me to reconcile my qualified acceptance of moral 
subjectivism with my qualified rejection of moral scepticism. A person who murders an infant is 
acting immorally in our society (...) It was right to try the Nazi leaders rather than to shoot them out of 
hand in a paroxysm of disgust. But it was politically right. It created a trustworthy public record of 
what the Nazis had done. And it exhibited “rule of law” virtues to the German people that made it less 
likely that Germany would again embrace totalitarianism. But it was not right because a trial could 
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clear that not all legal positivism is like that, but it seems also true that a positivism 
which denies any connection between law and morality leads to similar results. 


Liberism 

§73. If it was somehow counter-intuitive (or to put it in more precise terms, against 
the trend) to consider that communitarianism and positivism have lots in common, it 
might be even less plausible to make a similar claim concerning the relationship 
between communitarism and liberism a la Hayek 

Friedrich Hayek is generally seen as the most authoritative representative of 
liberist normative arguments in favour of unimpaired free markets and against 
regulatory states. With his Road to Serfdom 93 Hayek already made clear that he saw 
the seeds of totalitarianism in any attempt to impinge upon the way in which societal 
rules evolve in an spontaneous way (meaning by spontaneous forces that did not 
intended deliberately to change rules) 94 . However, it seems to me that his 
metaethical standing is quite close to the first version of communitarianism that has 
been presented in this section. Hayek combines scepticism towards critical morality 
with an endorsement of the value of local practice, which he considers embedded in 
the evolutionary sediment of private law. 

First, he is sceptical towards critical practical reason. The pluralism of values 
characteristic of modern societies renders it impossible to justify constructed or 
posed norms. The only alternative object of social consensus is to elicit negative 
consent around the market system 95 . This is at the basis of his indictment of attempts 
to design measures of distributive justice or social justice, the main claim associated 
with the figure of Hayek (or for this purpose, with other liberists, such as Bruno 
Leoni or James Buchanan 96 ). 

The alternative is not subjectivism or emotivism 97 , but a conception of practical 
reason anchored to the sediment of the process of evolution of legal norms, and 


produce proof that the Nazis really were immoralists; they were, but according to our lights, not 
theirs”. See Dworkin’s criticism in Dworkin (1997) and Dworkin (2000) 

93 

It is interesting to read Hayek’s Road to Serfdom and Polanyi’s The Great Transformation side by 
side. The two books were published the same year (1944) and constitute alternative explanations of 
the state of affairs that led to Second World War by two authors from the same cultural background 

(Vienna), whose ideas had clashed before. 

94 

Cf. Hayek (1994, chapters 5, 6 and 7). The whole book is that argument. 

95 ... . 

This is already said in Road to Serfdom, Hayek (1994, 121): “There is no social agreement about 
which ideals of justice should be promoted; the only circulating idea is improving equality, which at 
most points towards taking from the rich as much as possible. The only social standards of 
distributive justice which can elicit some sort of agreement are those related to the competitive regime 
we have known”. A clear restatement in Hayek (1973). 

96 It must be said that the first Hayek was less radical in this point than the late Hayek. Cf. Hayek 
(1994:133, fn 1): “some minimum of food, shelter and clothing sufficient to preserve health and 
capacity to work”, if extended universally, could be provided without endangering the general scheme 
of liberties and freedoms. 

97 Hayek (1976, 44): “[W]e can still maintain that the further development of rules of just conduct is not 
a matter of arbitrary will but of inner necessity, and that solutions to open problems of justice are 
discovered, but not arbitrarily decreed (...) We may still be bound by justice to develop the system in 
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more specifically, to the basic negative criteria of justice associated with private 
law 98 . Hayek clearly distinguishes between law (the product of spontaneous order, 
basically private law) and mere legislation (intentionally enacted, of which public 
law and all norms associated with the regulation of the economy are characteristic) 99 . 

A further parallel with communitarianism is the conceptualisation of moral 
criticism as a matter of hermeneutic interpretation. Tradition is not sacred, but any 
criticism must be based on arguments derived from tradition. It is worth quoting at 
some length: 

”[W]e do not maintain that all tradition as such is sacred and exempt from criticism, but 
merely that the basis of criticism of any one product of tradition must always be other 
products of tradition which we either cannot or do not want to question; in other words, 
that particular aspects of a culture can be critically examined only within the context of 
that culture” 100 . 


3.3 Hobbesian practical reason 

3.3.1 The argument: self-interest, free-riders, and cognitive manipulation. 

§74. A third major challenge to a normative theory of taxation comes from what we 
can refer as the Hobbesian understanding of practical reasoning 101 . 

This is associated with two basic premises, or more precisely, to a concept of the 
person and to a metaethical standing. First, persons are described as actors who have 
a stable set of preferences, and apply their knowledge in order to maximise them. 
This corresponds to the metaphor of the homo economicus , who acts motivated by 
the pursuit of her self-interest and aims at the maximisation of her utility 102 . It goes 
without saying that this conception owes a lot to the work of classic Utilitarians and 
to neo-classical economics, but Hobbesians tend to stress the psychological element 
and to play down normative considerations. Secondly, these premises endorse some 
variant of relativism concerning morality (which were relevant for Smith or Mill, for 
example). Most of the time, it is a combination of emotivism towards critical 
morality and an endorsement of some local practice as a source of moral knowledge. 

However, Hobbesians do not consider themselves as moral sceptics. They think 
they have objective criteria of right and wrong. Moreover, they share with ethical 


a particular way, and be able to demonstrate that we must alter particular rules in a certain way to 

eliminate injustice”. 

98 

Cf. La Torre (1997a, 326ff). He makes the same claim against Hayek that Nino (1994b) makes against 
legal positivism: “It should be stressed that behind this evolutionism there emerges a sort of 
descriptivist fallacy, that is, one of reducing the ‘normative’ to the ‘descriptive’, of rules to 
descriptions of states of affairs. 

QQ 

This is recurrent in Hayek (1973). Cf., for example, pp. 72-74 

100 Hayek (1976, 25) 

101 I follow Alexy’s terminology in Alexy (1994a, 133). 

102 See Becker (1976, 14): “All human behaviour can be viewed as involving participants who maximise 
their utility from a stable set of preferences and accumulate an optimal amount of other inputs in a 
variety of markets”. 
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constructivism the view that such criteria are not to be discovered, but to be 
constructed. The difference between the two is that Hobbesians consider that 
practical reason is not a matter of deliberation, of counterfactual agreement, but a 
matter of aggregation of preferences. Rightness is a purely procedural standard, to 
be determined by the aggregation of interests 103 . 

The combination of their views on psychology and motivation and their 
preference for procedures makes them focus on constitutional moments. The 
drafting of the general norms contained in the fundamental laws of society is so 
important because it forces individuals to consider the long term, and helps 
concentrating on positive sum interactions. This forges consensus on common action 
rules to the benefit of all. Once such rules are fixed, they should be enforced in a 
coerced way. A social order of maximisers and potential free riders must be a 
combination of positive sum games at constitutional moment and coercion at all 
others 104 . 

§75. Hobbesian public reason has been applied intensively to areas where there is 
easy access to a rich set of data. These are used to build up mathematical models, 
which are the bread and butter of their theorising. It goes without saying that tax 
analysis has been considered as a gold mine. As a consequence, a good deal of its 
advocates deal with tax matters. 

The general premises need to be adapted to the tax environment in order to offer 
hypothesis about the evolution of tax systems and the causes of the tax crisis and to 
put forward proposals for tax reform. 

Firstly, the homo economicus has its correspondence in the rational taxpayer. It 
is argued that the propensity to pay taxes, as it is the case with any other economic 
decision, depends upon balancing the utility to be derived from it against the cost of 
doing so 105 . However, paying taxes is in some respects a quite peculiar kind of 
economic decision. The fact that taxes aim at co-ordinating the action of many 
taxpayers in order to achieve a certain result makes of paying taxes a prisoner’s 
dilemma kind of situation. If an individual decides on her own not to pay taxes, the 
effect is negligible. This makes the temptation to become a free-rider a strong one. 
This makes of all taxpayers potential free-riders. If they are not deluded, they will 
experience compliance with tax laws (one could say with laws in general) as a cost. 
They will be deterred from tax dodging only by the fear of being caught and 
experience an even bigger loss in the form of a sanction. Sophisticated models are 


This exacerbated and self-standard proceduralisation is not to be confused with procedural theories of 
justice as justice as fairness (Rawls) or discourse ethics (Habermas). 

Cf. Buchanan and Tullock (1962, passim ), Olson (1965, 15-6): “No large organisation can support 
itself without providing some sanction, or some attraction distinct from the public good itself, that 
will lead individuals to bear the burden of maintaining the organisation itself’; Buchanan (1975, 66): 
“In a large social group "many persons can be predicted to default and the whole agreement becomes 
void unless the conditions of individual choice are somehow fixed". 

The classic statement is Puviani (1903, first chapter, section 2) who talks about the spinta contributiva 
or willingness to pay taxes as the “moral force which moves us to pay taxes”. He argues that such 
willingness overcomes the contrary one to evade taxes when, overall, the individual expects more 
benefits from paying than from evading. 
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put forward in which an attempt is made to calculate the propensity to evade. 
According to these theories, tax evasion is just a matter of calculation, on the basis 
of the amount of tax due, the sanctions inflicted upon tax evaders if caught, and the 
probability that such penalties will be effectively applied (probability of getting 
caught, general attitude of courts towards tax evaders, etc.). It is not unusual to read 
that “individuals are usually faced with the problem of how much of their income to 
declare for taxation and how much not to declare”, that is, they have to decide their 
“optimal rate of tax evasion" 106 , to be offered complex formulae to forecast 
evasion 107 , or to be told that evasion is directly proportional to the opportunity to do 
so 108 . 

However, even if isolated tax dodgers pose no threat to tax systems, generalised 
evasion undermines the stability of socio-economic arrangements. One needs not to 
challenge the main elements of the Hobbesian argument to doubt that coercion is a 
sufficient resource in order to ensure the necessary degree of tax compliance. That is 
the reason why some authors have tried to explain how it is possible that taxpayers 
are rational and however they keep on paying taxes. The classic reference here is 
Amilcare Puviani’s theory of financial illusion. His main argument was that tax 
authorities have had resort to a variety of expedients to hide the weight of the tax 
burden supported by taxpayers 109 . His can be seen as a complete theory about how 
the manipulation of perceptions of reality, or cognitive manipulation, can be used as 
an alternative to coercion in order to move people to pay taxes. By rendering taxes 
invisible or scarcely visible, individuals are under the illusion that they are drinking 
Chianti when they are swallowing the taxman’s castor oil. 

Secondly, the scepticism towards non-aggregative conceptions of practical 
reason leads to a distrust of normative theories of taxation, which are considered as 
either empty or mere ideological constructions. The reader must be remembered that 
public choice started as a sort of taxonomy of the vices of modern government. 
Pork-barrel politics is considered not as a deformation of an ideal, but as the 
paradigmatic example of the nefarious effect of special interests over politics. The 
threat is reinforced by normative constructions. The scope of political action itself 
should be restricted procedurally to the extent that it poses a systemic risk. Under 
such a light, redistributive taxation is seen as a naive attempt at best, and as an 
exploitative venture at worst, thanks to which the many want to exploit the few, and 
the few exploit some of them at their benefit 110 . 


Cullis and Jones (1998, 195). 

107 This is constant since the premier on tax evasion, Cf. Allingham and Sandmo (1972) and Yitzhakis 
(1974). 

108 For example, Bordignon and Zanardi (1997) claim that the high rate of tax fraud in Italy is related to 
the tax structure which gives many opportunities to evade taxes. The reader might be so generous as 
to allow me not to be surprised by the fact that they also blame evasion on the progressiveness of the 

tax system. 

109 

See Puviani (1903). Chapter Two constitutes a resume of the detailed arguments contained in the rest 
of the book. 

110 The latter kind of exploitation is seen at work in taxes like the corporate tax, in which high nominal 
tax rates come hand in hand with generous tax breaks. Such benefits are prey of pork barrel politics, 
and can be used to create competitive advantages and even get rid of economic rivals. 
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Thirdly, the evolution of tax systems is explained accordingly. Some authors try 
to interpret the most relevant features of tax systems as part and parcel of the 
mechanism of cognitive manipulation. Puviani keeps on being an unavoidable 
reference in such respect. His detailed empirical analysis constitutes an effort at 
reconstructing the whole tax system as a manipulative instrument. Others are more 
modest and stress the evolutionary logic according to which tax systems evolve. For 
example, it is claimed that tax reform takes place only in exceptional periods, while 
in ordinary times the system is only marginally adjusted according to its own 
internal logic. The self-interested character of individuals would rendered possible 
this taxation by inertia 111 . A similar kind of explanation is offered by the ratchet- 
effect theory. According to it, war is the only catalyst of tax reform. The underlying 
argument is that “only in ultimate conflict people can rise above their petty interests 
and assert a common and transcendent interest that is nobler and more truly rational 
than any lesser good” 112 . 

Fourthly, and finally, they put forward proposals for tax reform grounded on the 
previous insights. They tend to focus on constitutional and institutional engineering. 
We should trust on institutions designed in such a way that they are shielded against 
the tendency of politicians to further their interests under the mask of the public 
good and against the propensity of individuals to evade taxes. In most cases, this 
results in an argument for the simplification of the tax system and a pessimistic view 
on its capacity to undertake the task of collecting revenue with which to finance 
redistribution 113 . 


3.3.2 Some counter-arguments 

The challenge posed by Hobbesian public reason is a serious one. However, a 
democratic theory of tax law has a number of counter-arguments at its disposal to 
beat the Hobbesians. I will refer to three of them. The first is a quite abstract one. It 
challenges that self-interest must be said to be the only source of human motivation. 
Any satisfactory social theory needs to offer a more complex picture of human 
action, which must include the normative dimension of action. The second one deals 
with the resources which tax systems have in order to ensure their stability. By 
means of reducing them to coercion and cognitive manipulation, Hobbesians render 
themselves incapable of explaining how tax systems are stable in the long run. The 
third counter-argument is clearly an empirical one. It questions whether a model 
based on self-interest and cognitive manipulation can provide a good explanation of 
the current tax crisis. It is argued that there is a good deal of evidence to the 
contrary. 


Is all human action a matter of self-interest? 

111 A paradigmatic example is Rose and Karran (1987). 

112 

Slemrod (1986). Cf. Weiss and Hobson (1995) for an application of such doctrine. 
113 See Buchanan and Congleton (1998). 
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A first counter-argument contests the concept of the person put forward by 
instrumental practical reason. The claim is that it offers a flawed model of human 
action, and that it is unable to explain much of it, either in general terms, in the more 
specific realm of human action, and especially on the concrete matter of tax 
compliance. 

§76. The conceptions of the person as rational maximiser of her preferences and the 
taxpayer as a potential evader are inadequate to explain much of human action; they 
provide an inadequate model for social disciplines like law and political theory, but 
also for sociology, to the extent that they cannot make sense of the participants’ self¬ 
perception 114 . 

Firstly, one could argue that there are several instances of individual action 
which cannot be reduced to the simple search of self-interest. Amartya Sen has 
convincingly argued so in respect of at least two cases. On the one hand, those 
instances in which our well-being is dependent on of somebody else’s welfare. On 
the other hand, the circumstances in which we feel committed to a certain line of 
action, even if it leaves us worse-off, all things considered 115 . These two examples 
ground the claim that people can have standards of judgment different from their 
own raw perception of self-interest. It does not take much ingenuity to see how our 
alternative model can explain such action as based on our conception of fairness. 

Secondly, such conclusions can be reinforced by considering political action. 
Two main challenges await the advocate of Hobbesian reason. On the one hand, it is 
very difficult to explain how it is possible that people decide to coerce themselves 
for the first time, that is, to establish a general scheme of coercion which renders 
possible collective action. On the other hand, it becomes problematic to explain 
behaviour such as voting or paying taxes. Dealing first with voting, and given the 
minimal difference which each single vote makes in a secret ballot, how is it 
possible that people keep on voting? 116 . Even if self-interest could explain why 
people participate, we would have a hard time at explaining why people vote in the 
way they do. For example, empirical evidence indicates that the assessment of 
economic management by the government is very relevant when deciding the vote, 
but that such economic management is not assessed according to criteria of self- 
interest, but taking into account social interests 117 . Regarding taxes, Hobbesians have 

114 For a general criticism on the behavioural assumptions, see Jolls, Sunstein and Thaler. They put 
forward an alternative conception of human beings as displaying bounded rationality, bounded will¬ 
power and bounded self-interest. It seems to me that under such assumptions, normative theory is a 
viable enterprise. 

115 Sen (1978). 

116 Downs (1957) introduced the rational voter hypothesis. The individual would consider how much 
better off she will be if her vote leads to the preferred result. This implies considering the overall 

impact of his vote, which tends to be quite low. 

117 

Lewin (1991, chapter II) or Sanders (1996). Evans (1999) goes further and claims that in order to 
explain the defeat of the Conservative Party in the 1996 British general elections one needs to 
consider political factors (for example, party perceptions) and political preferences. The empirical 
evidence he refers seems to show that the latter were much more relevant than even the economic 
competence of Major’s government in objective (not subjective) terms. 
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a hard time explaining why people pay them even if they have no fear of being 
caught; a similar challenge is posed by the difference intensities with which people 
engage in tax dodging across tax systems 118 . If everything can be reduced to self- 
interest or cognitive manipulation, how is it possible that there are such big 
differences in the propensity to pay taxes voluntarily? 119 

Thirdly, and more specifically on the claims they make about the psychology of 
taxpayers. Hobbesians tend to make some implausible claims which sometimes are 
taken as obvious when they are far from being so. The most relevant one is the 
depiction of citizens as consummated schizophrenics wanting less taxes and more 
public expenditure. This is a major claim for which they can only provide 
circumstantial evidence. Nobody will deny that some people might suffer this kind 
of schizophrenia (except from those suffering it). But to claim that this is a 
generalised disease is a conclusion which is generally based on flawed sociological 
evidence. If you ask people as two separate questions whether they want to pay less 
taxes and whether they want to enjoy more public services, they will probably 
answer yes, without much hesitation. But to infer from such results that they have 
incompatible preferences is going to far. Misleading questions lead to misleading 
answers. It would be much more appropriate to formulate the question properly, that 
is, correlating taxation and expenditure (if only because they are correlated in the 
real world). For example, one could ask people if they would be eager to pay the 
price of a higher provision of public goods or whether they will prefer a meagre set 
of public goods and services with the companion benefit of reduced taxes. Once the 
question is put in such terms, a good deal of people seem to have a quite coherent 
and structured set of preferences 120 . 

On such a basis, one can conclude that by suppressing the normative dimension 
of human action, by tainting ought-phrases with the shadow of deception and 
manipulation, the advocate of Hobbesian public reason commits mistake similar to 
those which were characteristic of moral relativism 121 . She gets rid of the self¬ 
perception of participants in social interaction and thus applies a flawed 
methodology to social sciences 122 . The shortcomings referred in this section are 
witness to it. A normative theory of tax law claims no exhaustive character. 
Individuals are moved to act by different kinds of reasons. The normative theory 
only vindicates that her richer theory can explain more of human conduct, for the 
simple reason that it can integrate more insights about human behaviour. Moreover, 

118 Slemrod (1986). 

119 

Webley and Hessing (1992,517), in a review of the literature on the psychology of taxation, argue that 
theories have focused on theoretical models of taxpayers, neglecting the differences between national 
traditions (tax culture) and legal systems. 

120 

Cf. Confalonieri and Newton (1995, 144), which shows that people realise that having more public 
goods implies more taxes, and explaining that they are doubtful that within the existing institutional 
structures an increase in taxation leads to an improvement on the public services’ side. Cf. also 
Hansen (1998, 562b): “Citizens’ preferences over the public budget are remarkably well structured. 
Most people have no difficulty determining their views. Most have no difficulty recognising trade¬ 
offs. And most have no difficulty maintaining consistency. The preferences of ordinary Americans are 
strikingly coherent” 

121 See §§53-9. 

122 Cf. §53 in fine. 
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it has a legitimate reason to state that it can combine understanding why things 
happen with a view of how they should be. 

Of course, one could always try to push the argument further on what refers to 
cognitive manipulation. One could say that the whole previous paragraph is just 
another example of how some taxpayers delude themselves and are able to work out 
rationalisations of what are mere ideological constructions with which the ruling 
class keeps the rabble on line. One could even say that the whole argument of this 
thesis is just an example of such ideological construction. There is a certain catch-22 
here, because the more arguments I provide, the more the radical dietrologist can 
claim that I am only trying to master manipulation. 

In order to escape from such vicious circle, one can make three claims. First, that 
the Hobbesian would have to explain how it is possible that deception works only or 
mainly in order to enervate the tendency to evade taxes. Some people are deluded 
sometime about lots of things, and all people are deluded about some things, but 
empirical research on cognitive theory and taxation shows that delusion works in 
several directions. Some taxpayers might be under the illusion that they are paying 
less than what they do, but others seem to be under the opposite false impression 123 . 
So cognitive misrepresentation can be seen as fostering a willingness to pay taxes or 
just the contrary. Second, and quite similarly, there is no evidence that cognitive 
misrepresentation is always a matter of manipulation. No doubt that some features 
of real tax systems might only be explained as a conscious attempt to hide taxes by 
the leaders of democratic majorities (so as to maintain their tax pledges or keep their 
popularity rates up). But there are others which might be tracked down to the 
inability to understand complex issues, which might end up producing effects 
contrary to those expected by Hobbesians 124 . Moreover, inability might affect 
equally politicians and lay taxpayers. Third, one could point to instances in which 
tax arrangements which result in a hidden tax burden were replaced by others which 
made more transparent tax liability. This is the case of the Value Added Tax, which 
has replaced in many countries sales taxes which got hidden in the price in each link 
of the economic chain 125 . 


Slemrod and Bakija (1996, 60) find that the US tax system tends to be reputed to be more regressive 
than what it actually is. This kind of cognitive mistake points in the opposite direction than Puviani’s 
illusion. 

124 For example, Edward J McCaffery offers at least two examples. First, a tax incentive to contribute to 
charities results in donations well over and above the direct economic benefit derived from the tax 
break (1994, 1912). Moreover, the tax shelter mania which hit the American population in the 1970s 
led many taxpayers to economic transactions which made no sense in economic terms, and thus, to 
accumulate losses well beyond the eventual tax liability (1994, 1917). 

125 Suspicion is always corrosive, and dietrologists could always claim that VAT was introduced in order 
to foster weightier economic interests (for example, it constitutes a major guarantee of a levelled 
playing field within single markets arrangements) or that it constitutes a poor alternative to fairer 
taxes like the Income Tax. It seems to me that the record is more mixed. See, for example. Lynch 
(1997). At any rate, this only proves that there could be systemic requirements working for tax 
transparency, and not only for tax opacity. 
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Could tax systems be stable in the long run if they were supported only by coercion 
and self-interest? 

A second argument brings in the long-term perspective and questions whether a 
model based on self-interest and cognitive manipulation could give an account of the 
stability of tax systems in the long run. 

§77. The general difficulties that Hobbesian practical reason experiences when 
asked to explain what renders social systems stable in the long-run are even bigger 
when we deal with taxes. This is so for the characteristics of the obligation to pay 
taxes. 

The structure of the obligation is such that it is disconnected at a concrete level 
from the duties it institutionalises and from the expenditure it finances 126 . This 
implies that the decision not to pay taxes carries no immediate consequences with 
it 127 . It is not a self-policing obligation. The only cost that the person evading taxes 
has to take into account is the risk of being discovered and punished. There is no 
reason why she has to be especially worried about the risk that others decide to 
evade and that this leads to the collapse of the system of public finance. Not only it 
is the case that the number of taxpayers is big enough as to make this risk look 
remote at the moment of the evasion, but it is also the case that paying taxes is no 
guarantee that the system will not collapse, and consequently, whether one evades or 
not, one faces such risk anyhow 128 . This means that the instrumental model of 
practical reason has to trust stability exclusively to the repression of fraud or 
cognitive manipulation.. 

This implies that the obligation to pay taxes, like any other obligation which 
coordinates individuals in order to achieve a complex social goal, is is quite fragile 
on the face of high levels of non-compliance. The force of the obligation depends on 
the success (or credibility of the claim to success) of legal authorities in effectively 
co-ordinating the action of legal subjects in such a way that complex social goals 
can be achieved 129 . This implies two basic things. First, that facts (and not only 
normative reasons) have an influence over the force of the obligation to pay taxes. If 
the authorities are unsuccessful in making other people pay taxes, there is a point at 
which the obligation becomes weakened because even if I pay, the goals taxation 
aims at will not be met. Secondly, that coercion can be effective only if it is assigned 
the task of ensuring that people who are willing to contribute are not discouraged 


See §§183-9. 

127 

For this reasons, tax institutions such as the Value Added Tax, that have in-built mechanisms 
reducing the chances of evaders getting away with it, constitute major contributions to tax technology. 
Similar devices are tax breaks in the Income Tax that allow for cross-checking of fiscal data. 

128 As already pointed, the chance that an individual decision to evade might undermine the spontaneous 
motivation to comply by all taxpayers is a remote one. Only evidence of tax fraud committed by the 
high public officials in charge of monitoring tax compliance could erode dramatically the propensity 
to pay taxes on the part of citizens. 

129 “-phe existence of reasons for action, and their weight, depends on general conformity, or the 
likelihood of it” Raz (1994, 333, and also at 336). Finnis (1980, 261): “The authority of law depends 
(...) on its justice or at least its ability to secure justice”. 
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from doing so by a lack of faith in social co-operation. This means that coercion can 
be effective only as a complement to a general predisposition to pay taxes 
voluntarily. 

Of course, voluntarily does not mean enthusiastically. The representative of 
Hobbesian public reason could always argue (once again) that willingness to pay is a 
matter of cognitive manipulation. But it seems to me that such kind of argument 
would backfire. Let us grant for the sake of the argument that most people pay taxes 
voluntarily because they are under a fiscal illusion (which I think is an inaccurate 
description). But let us grant it. And let us suppose that we can avoid being prey of 
such same deception. For example, we could read Puviani’s book (although 
Eisenstein’s The Ideologies of Taxation might be preferable, as it offers a more 
contemporary analysis) and come to realise how people are manipulated to pay 
taxes. From such moment onwards, we would have a good reason to expose the 
truth. But this presupposes that we have a background normative ideal against which 
we can come to the conclusion that the present system is manipulative. And 
moreover, our exposure will necessarily elicit the question of which tax system 
should replace the existing one. These are unavoidable normative questions which 
Hobbesian theories are ill-equipped to answer. After being well-read in public 
choice, they will need to turn their attention to a normative theory of democratic tax 
law. 


Is it possible to explain how real tax systems evolve? 

§78. In the last section of chapter 3, the reader can find an explanation of the 
current tax crisis 130 . In order to throw some light in the present discussion, let me 
anticipate some ideas. There is agreement across the board that something is wrong 
with tax systems. In factual terms, the last two decades has been characterised by an 
erosion of tax bases (or the value of economic transactions that are reported to tax 
authorities), coupled with the maintenance (or slight increase) of the weight of taxes 
in relation to the size of the economy. The disagreement starts when we try to 
individuate the causes. The aforementioned free-rider model can be coupled with a 
theory concerning the increasing interdependence of the economy in order to explain 
the reasons for the crisis. Readers versed in public finance will be also aware of the 
theory of fiscal crisis put forward by James O'Connor, which blames it on the 
contradictory goals assigned to the tax system, namely ensuring the reproduction of 
capital and simultaneously purchasing legitimacy. My claim is that a close look at 
facts allows one to put forward a different hypothesis. What is going on is basically 
a separation between the abstract design of the tax system and the principles which 
are said to underlie it and the reality of its implementation. This has put into motion 
a vicious circle. The just mentioned gap reduces the credibility of the claim that the 
system is fair and undermines spontaneous compliance on the part of taxpayers. 
This, in turn, makes necessary to introduce new adjustments to the tax system in 


130 


See §§152ff. 
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order to maintain its yield of revenue. The result is an even larger gap between 
design and reality, completing the circle 131 . 

§79. Let us focus on the claim that could be made by the representative of 
Hobbesian public reason. He would reinterpret the data I have just offered as 
evidence of his claim that tax evasion is a matter of the opportunity cost of evading. 
The increasing interdependence and openness of national economies has reduced the 
costs of avoiding taxes. The increasing freedom to move capital and the reduction of 
cost in time and money of investing have allowed at the very least “mobile” 
individuals to escape tax authorities. 

However, there are some facts that contradict this interpretation. First, the 
erosion of tax bases started well before there were more opportunities to evade 
thanks to the globalisation of the economy. The shadow economy was already on the 
increase in the 60’s, well before the collapse of Breton Woods and the ensuing 
liberalisation of capital flows. Second, there is no empirical evidence that the more 
open economies, or those that have become open more quickly, are those in which 
the shadow economy has increased more quickly. 

The “fairness” model of the normative theory of taxation can suggest an 
alternative explanation. It considers that the origin of the crisis is to be traced back 
to the lack of transparency of the tax system. As it is argued in a later part of this 
essay, tax obligations are intrinsically silent as to the background duties that they 
institutionalise, and the understanding of their rationale requires a systemic view of 
public finance as a whole (this is labelled as the problem of intrinsic opaqueness of 
tax obligations 132 ). The problem is that the way in which tax systems have evolved 
has rendered them more difficult to understand, increasing their degree of 
opaqueness 133 . This is to be partially blamed on the way in which tax systems got 
materialised. Moreover, we have refer also to the scarcely systemic character of tax 
legislation and scholarship 134 . In such a context, and with the weakening of the claim 
to fairness, it is clear that new opportunities to evade the tax burden, derived from 
technological and economic changes, have a multiplying effect on tax evasion. 

If that was not enough, it must also be remarked that the process is asymmetric; 
while some tax bases are become increasingly elusive, others have become even 
more easy to control: for them, it is almost impossible to hide from tax authorities. It 
has been said that this creates new inequalities, as the many are taxed more heavily 
in order to compensate the revenue lost from the few, increasing the discontent with 
the tax system (those who pay it do it only because they cannot evade). 

This last argument illustrates the basic point of this section. Advocates of 
Hobbesian public reason reduce the springs of human motivation to self-interest. 
They claim that the only way to move people to act against it is either by coercion or 
by means of deluding them, that is, by making them wrongly believe that they are 

131 See §§152ff. 

132 See §§183ff. 

133 

A general argument on the opaqueness of the legal provisions concerning the Welfare state in Sajo 

(1996,1193). 

134 Di Pietro (1995, 11). 
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furthering their own interest. A democratic theory of tax law does not deny that self- 
interest is a powerful reason to act. It simply challenges that it is the only one and 
that it should be considered the most relevant one. It sees in a normative theory a 
richer explanation of human action and reasons for action. This is corroborated by 
the fact that the latter takes into account the self-perception of agents themselves. On 
such a basis, the democratic theory of tax law finds goods reasons to maintain its 
normative character against the claims of the advocates of Hobbesian public reason. 

4. THE STRONG AUTONOMY THESIS AND THE NON-LAW OBJECTION. 

4.1 Conceptual and normative reasons for keeping law and morality strictly 
separate 

§80. The “strong autonomy thesis” refers to conceptual and normative arguments 
that support a clear distinction between law and morality. The central claim boils 
down to the following. Not only are law and morality two differentiated domains, 
but the determination of whether a norm is recognised as legally valid proceeds 
without any reference to its moral correctness. Legal norms can be determined by 
reference to empirical facts, without paying any attention to evaluative 
considerations 135 . This implies that legal norms exclude acting on the basis of other 
kind of reasons, especially moral ones. 

To understand this thesis under the best possible light, it is necessary to stress 
that it is fully compatible with upholding the importance of moral arguments or that 
only moral reasons provide ultimate or categorical reasons for action 136 . 

§81. The strong autonomy thesis was formulated as a counter-argument to some 
natural law doctrines that blurred the distinction between positive and natural law. It 
was supposed to provide a concept of law that could make sense (among other 
things) of the claims that “it could not follow from the mere fact that a rule violated 
standards of morality that it was not a rule of law; and conversely, it could not 


Postema (1996, 82 and 95) describes the claim in the following terms: “membership in law’s limited 
domain is determined by criteria which are defined exclusively in terms of non-evaluative matters of 
social fact (about their sources), such that the existence and content of member norms can be 
determined entirely without appeal to moral or evaluative argument”. 

Quite to the contrary. As is further argued in this same section, the normative claim of the strong 
autonomy thesis is that it is precisely because of the need of critical morality to check, among other 
things, positive law, that we should differentiate the two social orders. Moreover, resort to moral 
argumentation is necessary in the kind of discourses that are situated either before law as a positive 
norm (that is, in explicit legislative activities) or at the margins of the hard core of settled law (like 
judicial reasoning dealing with penumbra cases). Though some versions of positivism tend to be 
associated with moral scepticism (we have already made some reference to the fact that Kelsen 
seemed to deny any inter-subjective standard of moral), this is not the case with the version articulated 
in the strong autonomy thesis, that is endorsed by authors like Hart, Honore, Raz or MacCormick (the 
latter only in his early writings). On the categorical force of moral reasons, cf. Raz (1998a, 8). 
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follow from the mere fact that a rule was morally desirable that it was a rule of 
law” 137 . 

Leaving aside the question whether it is fair or even accurate to associate the 
label natural law with such standpoints, it is important to make it clear that post¬ 
positivism does not rely on a simplistic understanding of the connection between 
law and morality, as it was already discussed 138 . The strong autonomy thesis claims 
to render possible to claim at the same time the basic premises of normative 
positivism and the connection of law and morality. Hence, the strong autonomy 
thesis, when confronted with post-positivism, must be seen as the repertory of 
arguments against the special case thesis. In such a context, authors like Raz or 
Habermas, who were said to have made basic contributions to post-positivism, are 
the main critics of the understanding here advocated. 

§82. With regards to the conceptual claim 139 , it is said that an adequate description 
of law necessitates a clear separation between law and morality and general practical 
discourse. The argument goes that the central functions assigned to law are avoiding 
or solving social-conflicts and establishing the basis and mechanisms needed for 
ensuring or rendering possible the co-ordination of individuals in the achievement of 
complex social goals. The fact that morality cannot perform such a role under 
modern conditions makes it necessary to bring law into the picture, and makes 
possible the identification of its “hard core of settled meaning without reference to 
morality” 140 . 

The normative claim argues that only a strict separation of law and morality can 
avoid three undesirable results. First, offering a blank moral cheque to positive legal 
systems (as legal subjects might conclude from the connection of the two systems 
that legal norms must be necessary sound by virtue of having been enacted as such) 
141 . Second, incorporating into law’s domain matters which the value of personal 
autonomy requires are excluded from it, but that positive morality pretends to 

137 Hart (1958, 599). 

138 See §13. 

139 

The claim was hammered in by analytic jurisprudence, and especially by Herbert L. A. Hart. 

140 Hart (1958, 614). The argument is elegantly reconstructed in Raz (1979 and 1986). 

141 Its more powerful argumentation is due to Neil MacCormick. In his classic monograph on Hart he 
wrote that “when evil is done in the name of the law, the greatest evil is that, whatever is done in the 
name of the law is also inevitably done in the name of a public morality”, something which could only 
be prevented if “every order of positive law or positive morality [is always subject] to the critical 
judgment of an enlightened morality”. Cf. MacCormick (1981, 161, 162). This argument was latter on 
presented in a more articulated form in the widely read article A moralistic case for a non-moralistic 
law: “The practical argument is that states, governments, wielders of power in general, will in practice be 
able to manipulate the idea of ‘law’. If we insist that nothing is really ‘law’ unless it passes a substantive 
moral test as well as a ‘formal sources’ test, we risk enhancing the moral aura which states and 
governments can assume, even if our true hope is to cut out from the real of ‘law’ evil and unjustifiable 
acts of legislation and of government. The argument of last resort here is an argument for the final 
sovereignty of conscience, and how best to preserve it (...) [A] powerful case, and perhaps a sufficiently 
powerful case, can be made out for the positivist position on purely practical and moral grounds. For my 
own part, I do not believe that any sufficient case can be made out which does not at least include these 
moral and practical grounds, these arguments for conceptually buttressing the sovereignty of moral 
conscience”. Cf. MacCormick (1985, 10-1). 
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regulate 142 . Third, licensing widespread lack of compliance with the law, based on a 
direct assessment of legal norms in moral terms 143 . 

§83. This thesis underpins a good deal of theoretical reflections within tax law 
(although, as it has already been pointed, authors tend to pick-and-choose from 
different anti-normative theories). More remarkably, it has been specifically applied 
to tax matters by some of their outstanding advocates, as with Joseph Raz 144 or Neil 
D. MacCormick 145 . 

4.2 Can a sound conception of law separate it from morality? 

§84. The case against the “strong autonomy thesis” is that it is possible to affirm a 
conception of law that sees it connected with morality (namely, in the terms put 
forward by post-positivism) and at the same time endorse the basic corollaries about 
the relationship between the two made by normative positivism (namely, that legal 
validity and moral correctness are two substantively different things) and that the 
strong autonomy thesis does not give an adequate account of other basic factors that 
are essential in the conceptualisation of law. Among those we can note the systemic 
reference to morality inscribed in law’s claim to correctness, the permeation of 
general practical reasoning in the structure of legal reasoning and the role played by 
the latter in discourses of application, that set the model according to which legal 
reasoning proceeds. 


4.2.1 The claim to correctness necessarily made by the legal system implies a weak 
conceptual connection between law and morality 

§85. A first criticism goes that at least at a systemic level there is a necessary 
conceptual connection between law and morality. This is confirmed by the fact that 
a legal system that does not make a claim to correctness will not be seen as such 146 . 
We have already argued in the first chapter that it is precisely this claim that allows 
us to distinguish legal orders from purely coercive social orders. 


Hart (1963). 

Hart (1958, 599) attributes such risks to any non-positive conceptualisation of law: “[I]t could not 
follow from the mere fact that a rule violated standards of morality that it was not a rule of law (...) it 
could not follow from the mere fact that a rule was desirable that it was a rule of law”. 

Cf. Raz (1985, 306): “An income tax statute is meant to decide what if the fair contribution of public 
funds to be borne out of income. To establish the content of the statute all one need to do is to establish that 
the enactment took place and what it says. To do this one needs little more than knowledge of English 
(including technical English) and of the events which took place in Parliament on a few occasions. One 
need not come to any view one fair contribution to public funds”. 

MacCormick (1986, 140): “The issue of justice in taxation is an issue of critical morality, not one of 
legal exposition”. 

Cf. Alexy (1994a, 40). 
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Law’s claim to correctness necessarily implies a connection between the two 
social orders. However the argument is quite modest if understood in conceptual 
terms. It does not say that legal systems must prove such a claim in order to be 
considered as such, but only to raise it 147 . Moreover, the label of legal is not lost 
even if it widely agreed that a system fails to establish the claim. Its modesty is put 
in evidence by the fact that some advocates of the strong autonomy thesis, such as 
Joseph Raz, have endorsed this analysis. 


4.2.2 The role of rules of general practical reasoning in legal reasoning 

§86. The second criticism argues that legal reasoning partly proceeds on the basis 
of rules of argumentation that are not themselves positive, but are part of general 
practical reasoning. This permeation is quite diffuse, but becomes more visible when 
reasoning concerns general principles of law in hard cases. Even if such principles 
have been positivised or enacted into positive law, the way in which we argue with 
them is related to their origin as principles of general practical reasoning. 

§87. Standard legal interpretation is permeated by non-positivised rules of 
reasoning 148 . Alexy has argued that, in particular, general practical arguments are 
used not only in order to distinguish and overrule precedents, but also (1) to justify 
the normative premises necessary to satisfy the different argument forms; (2) to 
justify why we choose an argument from between several possible ones when they 
lead to different interpretative results; (3) to justify and test the propositions of legal 
dogmatics; (4) to justify statements used in internal justification” 149 . Similar 
arguments have been made by MacCormick 150 . This implies a diffuse connection 
between legal and general practical discourse 151 . 

§88. This connection is especially clear when reasoning with legal principles in 
hard cases. Advocates of the strong separation thesis claim that the positivisation of 
legal principles gives them “a different mode of validity”. However, it is unclear 
what this means. On the one hand, it is clear that it must imply a difference between 
positivised and non-positivised principles. On the other hand, it is far from evident 

147 Take for example the argument of one of the outstanding advocates of the Fascist regime, Attilio 
Garino Canina. In his book on the problems of Fascist Public Finance, he says that tax reforms 
approved by the Fascists aimed at reintroducing an ethical element at the core of tax law, at the same 
time that they rendered the system production-friendly. Cf. Canina (1930, 16). This amounts to a 
claim to correctness on the side of a wicked legal system, which I hope will be agreed was not 
redeemed at all. However, it enough to consider Fascist law as a legal system (in the specific case, as 
a tax system). 

148 MacCormick (1992, 120-1); “Every system of positive law necessarily contains non-positive norms. 
These are the norms of sound reasoning”. 

149 Alexy (1989:284-5). 

150 See, for example, MacCormick (1981, 161), MacCormick in MacCormick and Weinberger (1986, 
139). 

151 Alexy (1989, 284-6). 
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that the fact that a principle is positivised prevents it from being a moral or political 
principle. In such case, the positivisation of principles brings into the law a critical 
dimension, that becomes evident in hard cases 152 . In those instances, legal reasoning 
must become open to general practical arguments about principles. The 
institutionalised framework of law means that this is not to be taken as a direct 
reference to general practical discourse 153 . 

4.2.3 Misrepresenting discourses of application 

§89. The third argument suggests that a strict separation between law and morality 
can only be kept by means of depicting legal adjudication as purely deductive (as is 
characteristic of legal formalism) or by means of marginalising discourses of legal 
reasoning (as the strong autonomy thesis does). In both cases the resulting 
conception of the law is incomplete and inadequate 154 . 

§90. The strong autonomy thesis proceeds by means of marginalising or separating 
out discourses of application of law. Legal reasoning is defined as excluding judicial 
reasoning. The former is defined as “reasoning to the conclusion that the content of 
the law is such and such” 155 . It deals with the hard core of the settled meaning of 
law, something that corresponds to law in capital letters, in a “centrally but 
important sense”. Legal reasoning deals with the penumbra of norms, and implies 
“any reasoning to conclusions which entail that, according to law, if a matter were 
before a court the court should decide thus and so (or that since it is before the court 
this is how it should be decided)” 156 . Because this kind of reasoning is interpretative, 
it is permeated by general practical discourse, and consequently cannot be said to be 
autonomous. The preservation of the autonomy of legal reasoning comes at the price 
of marginalising judicial reasoning. 


See, for example, Alexy (1998b, 70). 

153 

MacCormick (1978, 238): “Does this involve drawing a sharp distinction between principles of law 
and moral and political principles? Yes and no. It involves asserting that there is really a difference 
between principles which are and those which are not legal, subject to an intermediate terra incognita 
of principles struggling for legal recognition (...) It does not involve the assertion that a principle 
which is a legal principle thereby stops being a moral or political principle, on which again we are 
indebted to Dworkin for vigorous statement of neglected truth”. Habermas (1988, 230). Sousa Brito 
(1996, 5) “The kinds of reasoning that are used in constitutional law to obtain the rules are no less 
important than the rules themselves, since most of the rules are not expressed in a formal way, they 
are implicit in the sources and obtained through reasoning, they are premises or conclusions of 
constitutional reasoning”. From this statement, he derives that constitutional comparative analysis 
must be developed with the help of the yardstick provided by public reason , or what is the same, 
ethical reason with legal constrains. Public reason will be a specific variant of general practical 
reasoning, the kind of reasoning which operates accepting the framework provided by the positive 
legal system. 

154 Cf. Fuller (1942, 89); “such pressing problems as the proper attitude of judges towards statutes and 
previous decisions are left without answer”. See also MacCormick and Weinberger (1986, 19ff). 

155 Raz (1998a, 4). 

156 Raz (1998a, 4). 
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§91. This is a wrong move that leads to a bad conceptualisation of law for two main 
reasons. First, judicial reasoning plays an essential authoritative role in relation to 
other kinds of reasoning about law. All other discourses about law follow the pattern 
established by it. Legal subjects have a clear interest in adapting their behaviour not 
to what they see as the outcome of legal reasoning in the mutilated version put 
forward by the proponent of the strong autonomy thesis, but to an outcome that 
takes into account how judges argue 157 . Moreover, only if legal subjects do so would 
the law be able to provide public standards for action, which are essential in law's 
performance of its co-ordination role. Secondly, such a conception of law will have 
to provide a clear standard for distinguishing between law-creating and law-applying 
functions, something that courts do not do 158 . 


4.3 Is it acceptable in normative terms to separate law from morality? 

The counter-arguments here put forward do not amount to a direct rebuttal of 
these claims, but contend that the argument for establishing a connection between 
law and morality in the terms proposed by post-positivism is not undermined by the 
reasons advanced by the “strong autonomy thesis” and that, moreover, its arguments 
in favour should be given more weight. 

As a side remark, legal positivism is quite ingenious. Generally, the same 
premise has led to a very different conclusion, to an indictment of positivism 
understood as providing an ultimate justification for action. That is far from new. 
For example, Herman Heller attacked Hans Kelsen virulently on such account, and 
Roscoe Pound insisted that all claims in favour of the isolation of law tended to be 
counter-productive 159 . 


4.3.1 Is the strong autonomy compatible with redeeming the claim to legitimacy of 
judge-made law? 


§92. The first argument is closely connected to the rejection of models of legal 
adjudication that portray adjudication as a mechanic activity based on formal logic 
(as in the traditional account of the role of the law as subsuming the facts under the 
general norm in order to derive the concrete solution to be applied). Although the 
grammar of law reduces the cognitive, organisational and motivational deficiencies 
of the language of morals 160 , the legal form cannot guarantee that norms will provide 
an easy guide to legal operators in the context of application of the norm. This is so 
for two main reasons. First, law is conveyed (and for very good reasons) in natural 
languages, that are characterised by different phenomena which render necessary a 
creative interpretation in order to determine the concrete and determinate 
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160 


Postema (1996, 99-102). 

Postema (1996, 110). 

Pound (1942, 125). [this chapter, fn 19] 
See §9. 
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consequences of the norm in the specific context. Second, the aspiration of legal 
norms to constitute themselves in public reasons for actions makes it necessary to 
formulate them in general terms, and render them applicable to many different 
factual circumstances. This necessarily implies a certain degree of imprecision vis a 
vis the concrete context of application. The consequence is that legal adjudication 
might reopen the question of justification of legal norms, because it might be 
necessary to “complete” the legal norm in order to render it applicable to the 
concrete context. 

§93. Once we recognise this, we must recognise that the process of application or 
implementation of legal norms reopens (if it was ever closed) the question of the 
legitimacy of law. Of course, this is so in a very limited and peculiar sense. From the 
standpoint of the application of a single norm, a massive amount of legal norms 
stand as a fixed “hard core of settled meaning” 161 . This constrains enormously the 
choice that can be made by the legal operator 162 . However, there is room for 
choosing among different possible solutions. 

As we have just seen, proponents of the “strong autonomy thesis” claim either 
that “in the penumbral situation, judges must necessarily legislate” 163 or that the 
judge must rely on her “sense of appropriateness” in order to take into account as 
many relevant circumstances of the case as possible 164 . This is not only poor in 
conceptual terms, but highly unsatisfactory in normative terms. 

Allow me to bring back the critical citizen briefly introduced in the opening 
paragraph of the essay. Taking for granted that she was satisfied with the legitimacy 
of the general norms of the legal system (that is, those contained in the constitution 
and in ordinary legislation), what would she think about judges “legislating” or 
applying their “sense of appropriateness”? To start with, she will repeat her 
favourite question: “Why should I obey the law? (in this case, judge-made law)”. 
The advocate of the strong autonomy thesis will be doubly disarmed. First, the 
strong autonomy thesis (and for this purpose, any theory) would have a difficult time 
resorting to participation as a source of legitimacy for the judge-made decision. 
True, to a certain extent, and as it is argued at a later point, it is possible to model 
legal adjudication in order to ensure that at least a good deal of the interests and 
arguments at stake are represented (and not only those of the parties to the 
procedure). For example, standing in the process could be granted to secondary 
associations representing the public interest, according to Cohen and Rogers’ model. 


161 This is explained by Ronald Dworkin with the help of the concept of “paradigms” of law. See 
Dworkin (1986, 88): “Every community has paradigms of law, propositions that in practice cannot be 
challenged without suggesting either corruption or ignorance” and Dworkin (1986, 72): “For the 
paradigms will be treated as concrete examples any plausible interpretation must fit, and argument 
against an interpretation will take the form, whenever this is possible, of showing that it fails to 
include or account for a paradigm case”. 

162 The most famous interpretation of these constrains is to be found in Dworkin’s “dimension of fit” or 
integrity. See Dworkin (1986, chapter 6). 

163 Hart (1958, 609). 

164 Gunther (1993). The term was coined by Holmes. See also the critical remarks by Ackerman (1984, 
73). 
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or in-built mechanisms could give incentives to the parties to argue with an eye on 
the public interest. But we cannot escape the fact that legal adjudication is at the end 
of the day an authoritative phenomenon (and for good reasons). It is the judge who 
decides. For Secondly, legal adjudication cannot resort to substantive correctness as 
a source of legitimation for the judicial decision because the references to “judicial 
law-making” or “the sense of appropriateness of the judge” are difficult to associate 
with standard public reasons that could be applied by legal subjects themselves. This 
implies that the strong autonomy thesis makes it very difficult to provide individuals 
with arguments concerning their obligation to obey the law, because it considers 
judicial reasoning according to a decisionist model. 

The post-positivist conception of law, that includes judicial reasoning within the 
larger domain of legal reasoning, and considers the former a central case of the 
latter, is much better equipped. Relying on conceptions of law that include as its 
components not only rules, but also principles (Dworkin), and even procedures 
(Alexy), a post-positivist conception of law can argue that the creative activity of the 
judge must legitimise itself by means of resorting to general practical reasoning 
within the institutional context of legal reasoning. What the judge adds to the 
general norm must be justified in the name of substantive correctness. As we shall 
see, the latter plays a substantive role when legitimacy through participation is not 
available, as it is largely the case in the context of application of norms. The appeal 
to substantive correctness implies a claim to justifiability, and must be made good 
by means of providing good reasons 165 . 

4.3.2 What to do in cases of extreme injustice? 

If we maintain a strict separation between law and morality we will be prevented 
from denying the status of law to any norm that has been regularly enacted. A 
second normative argument against the strong autonomy thesis goes that there are 
good reasons for denying the status of legal norms to extremely unjust norms, and 
the incapacity to sort them out by the thesis here contested constitutes another 
reason for dismissing it. This is the counter-argument that presupposes a more direct 
connection between law and morality, and as such is bound to be the most 
conflictive one. 

§94. The question whether extremely unjust norms can be said to be legal is an old 
one. However, the contemporary argument can be traced back to work of Gustav 
Radbruch after the Second World War. The most complete argument has probably 
been made by Robert Alexy 166 . 

165 Alexy (1997, 105). Cf. also Fiss (1984, 216): “The authority of the judiciary to do what it is doing (...) 
does not turn on the success of its intervention, but rather on the special integrity of its processes, the 
willingness of the judiciary to engage into dialogue over the meaning of public values and to remain 
independent from the parties and the body politic” and Dworkin (1997, 375, fn 6): “We have no 
choice but to ask [judges] to confront issues that, from time to time, are philosophical. The alternative 
is not avoiding moral theory, but keeping its use dark”. 

166 See Alexy (1994a). 
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His argument starts by stating two basic premises. First, that the question is 
relevant from the internal point of view, or in other words, from the viewpoint of a 
legal operator who considers it with a view to the practical consequences derived 
from categorising the norm as legal or denying it such meaning 167 . Second, that 
moral controversy about what is wicked is less acute than concerning what is wrong 
simpliciter or good. This allows us to be more certain of the indictment of a given 
norm as extremely unjust 168 . Then, he claims that though there are a series of reasons 
for and against, the balance of reasons points in favour of denying the status of law 
to those norms that are extremely unjust. The essential argument is that if this 
argument was sufficiently consolidated, legal officials of a wicked legal system 
would have to take into account the risk that a concept of law claiming a moderate 
connection between law and morality will underlie the norms according to which 
their activity under the wicked regime would be judged. This creates an incentive 
(even if a limited one) not to participate in the commission of acts of injustice. The 
strength of this argument is confirmed both by adherence on the side of legal 
theorists who confronted radical evil (like Nino) and also by recent developments in 
international law, like the Pinochet Ugarte case. The stability of fragile democracies 
might be threatened by an attempt at retroactive justice. However, a decent degree of 
success in confronting the past and punishing those responsible of serious human 
rights violations constitutes a major asset to the cause of entrenching a stable 
democracy 169 . 

§95. It is important to take into account that this question is quite relevant for our 
present purpose, namely some elements for a general theory of democratic tax law. 
That is so because the most obnoxious kinds of discrimination are generally 
implemented with the help of tax norms. Religious prosecution of minorities was 
generally coupled with the use of taxes as takings 170 .The legal experience of the 
totalitarian regimes indicates that extreme injustice tends to bring about extremely 
unjust tax norms. A year after taking power, the Nazi regime amended article 1 of 
the German Tax Code. The new provision stated that all tax norms were to be 
interpreted according to the spirit of National-socialistic law. It is not necessary to 
explain what that meant. 

5. THE POTENTIALITY AND THE LIMITS OF A NORMATIVE THEORY OF 

DEMOCRATIC TAX LAW 

§96. A general theory of democratic tax law must be normative. It should provide 
us a critical standpoint from which to praise existing institutional arrangements (to 
the extent that they fit into it) or to censure them (if they are at odds with it). 


Alexy (1994a, 45). 

Alexy (1994a, 45ff) and Weinberger in MacCormick and Weinberger (1986, 220). 
On these questions, see Nino (1996b). 

This is part of the plot in Marlowe’s The Jew of Malta. Cf. Act One, Scene Two. 
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Such a general theory presupposes a moderate capacity for utopia. Or in other 
words, the capacity to set aside facts in order to work out how things should be and 
proceed to transform the reality accordingly. To put it in different terms, it assumes 
that human beings can imagine things as different from how they are, and then act in 
order to realise (in the sense of turning real) this new state of affairs. 

§97. But there are limits. It seems to me that it is necessary to keep in mind at the 
very least four limits. First, there are constraints derived from the conditions under 
which it is possible to engage in this critical exercise. These are called the 
circumstances of justice. Secondly, we have to take into account the constraints 
required by the fact that we are interested in applying the theory to practice. 
Normative theory aspires to guide action and not to remain an aesthetically pleasing 
but vain contribution. This requires combining our concern with critical yardsticks 
with the focus on consequences when they are implemented. As a result, we have to 
be aware of how things stand before action. In the present case, this requires at the 
very least to have in mind the actual structure of the tax system, the main 
characteristics of the economy, the tax culture (or the attitudes towards taxes) and 
whether we should aim at reform or upheaval of the system. Thirdly, there are 
restrictions intrinsic to our conception of complex legitimacy. As we will have the 
opportunity to see later on 171 , the complex conception of legitimacy put forward in 
this essay claims that the main source of legitimacy is participation in the making of 
common action norms (in this case, tax norms). But the theory is complex because it 
considers that there are also substantive or material elements that contribute to 
legitimacy. This gives rise to a tension internal to the conception of legitimacy. 
Fourthly, it is necessary to take into account the institutional character of tax law 
and the cumulative way in which it has been and will be produced. 

After stating all these limits, the section closes with a few remarks stressing the 
need to adopt a moderately optimist stance, something that it is not only compatible 
but fully necessary for any general theory of democratic tax law, and more in 
particular, for our present concern with some elements of a general theory of 
democratic tax law. 


5.1 The Circumstances of Justice 

§98. A first limit to a normative theory of democratic tax law is that it applies only 
to those circumstances under which human co-operation is both possible and 
necessary. 

Firstly, we resort to arguments of justice when we face claims which interfere 
with each other and we feel (or have verified) that no empirical technique could 
settle the dispute 172 . Disputes about how the tax system should be shaped could be 

171 Chapters 6, 7 and 8. 

172 

Rawls (1999a, 13): “[T]he problem of justice arises whenever it is the reasonably foreseeable 
consequence of the satisfaction of two or more claims of two or more persons that those claims, if 
given title, will interfere and conflict with one another. Hence the problem of the justice of actions, as 
a theoretical question, is essentially the problem of formulating reasonable principles for determining 
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seen as a paradigmatic case of an issue which no technocratic knowledge can decide 
without controversy 173 . Justice-talk is felt necessary under such circumstances, 
because, to put it in a metaphorical way, we “talk” about our disagreements instead 
of fighting them 174 . This already contains an implicit reference to the conditions of 
possibility of justice. 

Secondly, the basic enabling condition of justice-talk is that those disagreeing 
recognise the capacity of others to be reasonable, which includes the capacity to 
have a sense of fairness. All this implies a willingness to justify actions and to act 
according to acceptable reasons. It is quite clear that in the absence of such 
conditions, justice might become a mere strategic option. This justifies the claim 
made by liberal authors that democratic institutions, which give an institutional 
format to justice talk, face the risk of disintegration if they are not anchored to a 
democratic culture 175 . However, there is no need of defining the latter in terms other 
than civic ones 176 . 

Thirdly, this implies both objective and subjective conditions. In the case of the 
former we can refer to the moderate scarcity of natural and other resources (if 


to which interests of a set of competing interests of two or more persons it is right to give preference”. 
D’Agostino (1996, 24): “All that I require for the dispute to be political is that existing empirical 
techniques of the usual kind are incompetent to settle the matter without residual controversy”. 

173 It might not be a coincidence that D’Agostino (1996, 24) confronts the question of tax distribution to 
the sown of seeds to contrast political and technical questions. 

174 For example, see Habermas (1996c, 352), D’Agostino (1996, 25). 

175 

Habermas (1996a, 130): “The emergence of legitimacy from legality admittedly appears as a paradox 
only on the premise that the legal system must be imagined as a circular process that recursively feeds 
back into and legitimates itself. This is already contradicted by the evidence that democratic 
institutions of freedom disintegrate without the initiatives of a population accustomed to freedom. 
Their spontaneity cannot be compelled simply through law; it is regenerated from traditions and 
preserved in the associations of a liberal political culture”. 

176 Of course, this is a controversial statement. All sorts of nationalism (including liberal nationalists such 
as Yael Tamir or Neil D. MacCormick) ground politics in a sort of prepolitical commitment. For 
example, MacCormick (1999, 184) argues that political stability is provided by “some perception of 
common and mutual loyalty such that a momentary minority can reasonably accept to go along with a 
majority choice (...) This suggests that there must be some ground of belonging other than the mere 
existence of a legally constituted constitution that confers power to vote and rules about the 
establishment and working of a legislative assembly” [my italics]. He had previously argued, in page 
167, that “Where there is a sense of local or national community, this is of value to the end of 
sustaining the kind of mutual solidarity that trust in democratic institutions presupposes”. The main 
focus of loyalty is said to be the nation. Cf. page 186: “A nation is constituted by a sense in its 
members of important (even if internally diverse) cultural community with each other, based in a 
shared past, a heritage of common ways and tradition, including at least some of a family of items 
such as language, literature, legend and mythology, music, educational usages, legal tradition and 
religious traditions (...) This gives them a possibility of mutual loyalty and a common patriotism of 
the kind that seems essential to any form of long-run viable democracy”. MacCormick offers a 
general liberal framework within which some of the risks implicit in such characterisation are tamed, 
but it seems to me that this does not imply that he manages to get rid of the pre-political definition of 
politics. 

It seems to me that Rawls’ reference to civic friendship and mutual trust as the basis of political 
stability (see for example Rawls, 1999a, 104) or Habermas’ constitutional patriotism (cf. Habermas, 
1996a, 455) -notwithstanding some pre-political shadows, cf. (Marked, 2000)- are more convincing. 
Of course, there is an implicit democratic optimism at play -not so dissimilar from Godwin (1976, 
490)-, but that cannot be avoided. Cf. §110. 
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resources were unlimited, it is difficult to conceive how individual claims could 
enter into conflict), and among the latter the shortcomings of knowledge, thought 
and judgment, what Rawls has labelled as the burdens of judgment 177 . All of these 
conditions are described under the well-known term of “circumstances of justice” l7S . 

5.2 The Practical Character of the Theory 

§99. A normative theory of democratic tax law is practical in its orientation. It is 
not conceived as a merely cognitive or aesthetic enterprise, but as one oriented to 
guide our judgment. To put it another way, the normative theory of taxation is 
practical, in the double sense that it guides praxis, and that it is practicable, it points 
to feasible alternatives, taking into account how things and persons are 179 . 

This requires three basic preconditions. First, that we conceive our theory as 
one combining insights from both deontological and consequentialist ethics. Second, 
that we take into account the realities of the tax structure, the economy and tax 
culture (or the attitude of people towards taxes). Third, that we consider the relation 
between the normative ideal and the reality of the system is (basically, whether we 
should aim at reform or upheaval). 

5.2.1 Combining deontological and consequentialist ethics 

§ 100 . The search for practical, not merely theoretical, guides to our judgment makes 
necessary to combine the main thrust of deontological ethics (or an ethics of 
intentions) with the concern with consequences, characteristic of a consequentialist 
ethics (or an ethics of consequences). 

This is characteristic of the metaethical standing advocated in the first chapter 180 , 
namely, ethical constructivism. Its reference to the practice of deliberation and the 
idea of counterfactual consent of all those affected already imply a reference to 
consequences. The constituency or counterfactual consent is defined by reference to 
consequences (all those affected). This reflects a more general approach, according 
to which the basic standard of practical reason, the principle of uni vers alisability, is 
not to be understood as implying that common-action norms have to be applied in all 
similar circumstances, without first taking into account the consequences of doing 
so. In such a way, it avoids the unacceptable fetishism of good intentions 
characteristic of pure deontological ethics 181 . All worthy ethical doctrines take into 
account the consequences of an action 182 . 

177 Rawls (1993, 55). 

178 It seems that Hume was the first author to consider them in a systematic way. Cf. Hume (A Treatise of 
Human Nature), book III, part II. For a contemporary treatment, see Hart (1961, 189-95), Rawls 
(1971, §22, pp.126-30). 

179 This paraphrases MacCormick (1997, 1054). 

180 See §§1-3. 

1S1 Cortina (1985, 194 and 196). 

182 Rawls (1971, 30): “It should be noted that deontological theories are defined as non-teleological ones, 
not as views that characterise the rightness of institutions and acts independently from their 
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5.2.2 Some realities 
The tax system 

§101. Any concrete proposal for reform of the tax system should take into account 
the positive norms that comprise it and how they are applied by tax authorities and 
courts. By means of getting to know how institutions work, we might get a clearer 
idea of how to adapt the basic principles on which reform is to be based to pre¬ 
existing reality. If we understand principles as maximisation commands 183 , it is clear 
that this would lead to several different ways of implementing them, and the 
selection of the correct one depends on getting the factual record straight. 

This implies that we need some knowledge about how taxes are structured and 
how they are applied. Of course, the more we know, the better. It can be said that the 
more we get into specific details, the more we need to increase our factual 
knowledge. We need to extend our concerns from the impact in the short-run of a 
certain change to the complex consequences that might derive from it . It is 
necessary to consider questions ranging from the symbolic consequences of 
adopting a given norm to the path-driven tendencies within the tax system that might 
affect it. 

§102. However, and that notwithstanding the above, the message that this essay is 
attempting to convey is that a general normative theory is an unavoidable framework 
for all these endeavours. This is reinforced by the overriding importance of looking 
at taxes from a systemic standpoint. Any proposal for reform must take into account 
that reform must fit into the wider realities of the tax system and the legal system. 
This requires a general map that can only be provided by a general theory of tax law. 

Take the example of some complex reform proposals that focus exclusively on 
the more visible taxes (such as personal taxes, e.g. the income tax). Public debate is 
sometimes framed as if the proposal covered the whole field of taxation. This is not 
only deceptive in political terms, but is also blind to the law of the communicating 
tax vessels. According to this, we can say that the tax burden that is not supported by 
tax evaders ends up, sooner or latter, on the shoulders of law-abiding taxpayers, 
either in the form of higher taxes or of a poorer provision of public goods. Also, and 
more to our present point, we can say that the revenue that is not collected by a 
certain tax ends up being collected by others or translated into a higher public debt 
or a poorer provision of public goods 184 

Although there is no need for a complex econometric calculation to realise the 
truth of this law, it tends to be ignored more than is tolerable. 


consequences. All ethical doctrines worth our attention take consequences into account in judging 
rightness. One which did not would simply be irrational, crazy”. 

183 Dworkin (1978), Alexy (1992). 

184 Cf. §400, where the argument of the Spanish Constitutional Court in judgment STC 110/84, par, 3 is 
explored. A similar reasoning way of reasoning can be found in Eldridge vs. Matthews, 424 US 319 
(1976). 
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The economy 

§103. The tax system has a direct impact on the economy. We are quite familiar 
with both the liberist rhetoric that reminds us of the impact that taxes have over 
incentives or with the Keynesian-talk of using taxes as pulls and levers of the 
economy, in order to achieve certain valuable macro-economic goals. But it is also 
true that the economy has an impact over the tax system. The feasibility of a certain 
technology of taxation, of implementing certain taxes, depends on the way in which 
the economy is structured. 

Take the case of personal taxes. As pointed in the brief notes on the history of 
taxation included in chapter 3, the formal tax paradigm of tax law, which dominated 
tax law from the liberal Revolutions to the beginning of this century, prescribed the 
collection of ad rem taxes or taxes that determined the burden by reference to 
objective economic facts, without taking into account at all the personality of the 
taxpayer. Strong critics of this state of affairs considered that this was plainly unfair 
because taxes should be distributed taking into account the personal ability to pay of 
each taxpayer. They argued for a move towards a system in which tax events were 
defined in connection with the personality of the taxpayer. So, instead of making the 
burden fall on the sales of goods, it should hit personal income. This was far from an 
old idea. Avoiding going back to Egypt, we can simply refer to the fact that 
enlightened ministers of absolute kings proposed to tax the real value of the land 
product taking into account the personal circumstances of taxpayers, or that French 
revolutionaries conceived the contribution patriotique in a similar fashion. A basic 
factor (though probably not the only one) behind the failure of such schemes and the 
success of latter versions of the same idea can be traced back to the enabling 
conditions for such a move. Those are among others basic factors concerning the 
structure of the economy, such as a high level of monetarisation of economic 
activity or the development of basic practices of accountability, or others also 
somehow related to economic development, such as widespread literacy. This might 
explain why the income tax was successful in England from its inception at the end 
of the XVIIIth century, and why it did not become widespread in Continental 
Europe before the end of the XIXth century. 


The tax culture 

§104. Though the economic structure is a major limit to a normative theory of 
democratic tax law, sometimes it is not the most important one. The attitude of 
citizens towards the tax system, which tends to be called as the tax culture, is 
another major constraint. As already argued in the last section, the credibility of the 
claim on the part of tax authorities that they will be able to implement tax norms is 
an essential fact that determines whether they will effectively achieve such an 
objective. In turn, this is closely associated to the tax culture of the political 
community. 

Take an example taken from the Spanish tax history. In the XVIIIth century, an 
enlightened minister at the service of an absolute king, the marquis of Ensenada, 
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conceived an ambitious plan to transform the Spanish tax system. He wanted to 
enact a land tax, which was to be at the core of system, and was intended to become 
its unique component. His idea was not very original in theoretical terms. The reader 
is right to presume that his scheme was clearly influenced by the physiocratic 
doctrines concerning how the tax burden should be distributed. However, it was 
extremely ambitious in practical terms, because the Marquis wanted to make of the 
tax base an adequate proxy of the ability to pay of each taxpayer. That required 
compiling a massive amount of information concerning the detailed and effective 
assessment of the economic value of each single piece of land in Spain (it required 
the configuration of a complete catastro (a land registry or cadastre). The plan fitted 
into the constraints posed by the economic structure, although to some 
contemporaries it might have looked unfeasible if only for the enormous sums to be 
spent in order to obtain the data. However, the Marquis went ahead with it, and the 
data was effectively compiled. 

But opposition to the scheme started to grow. The tax culture of the Ancien 
Regime was not very propitious to the these kind of plans. Its effective collection 
was delayed for a number of years. If it would had implemented, probably effective 
returns would have been poor due to massive resistance on the part of taxpayers. 

Let me add one further detail. When its implementation was once again 
considered, the data was no longer available, having been destroyed or lost in the 
meanwhile. The treasury could no longer afford to spend the large sums available to 
the Marquis. As a result, data was collected on the basis of the reports of property 
owners. When these were quantified and aggregated, Spain’s extension was 
suddenly reduced by almost two fifths in comparison with the original estimation. It 
goes without saying that this said a lot about the tax culture of the time. 

5.2.5 Reform or Upheaval? 

§105. External limits to normative thinking must be weighed in order to determine 
the kind of action which we are trying to encourage. In a nutshell, it is necessary to 
determine whether what is required is an upheaval of the principles that underlie the 
system or if it is enough to bring about their reform. 

This requires determining whether the tax system is roughly acceptable from the 
standpoint of the theory, something that requires a minimal resemblance with the 
normative model, and whether the actual system has enough resources to transform 
itself in such a way as to come nearer to the normative ideal. 

§106. The analysis of constitutional tax principles and their contrast with normative 
principles (something undertaken in chapters 7 and 8 of this essay) makes it clear 
that our task is that of reform. The basic normative intuitions that structure and 
shape existing tax systems are in accordance with the normative model of a general 
theory of democratic tax law. 
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For this reason, this essay can be seen as providing arguments which defend such 
principles against attack, a not so futile task 185 . At the same time, the normative 
theory of taxation brings a critical dimension into tax law, by means of 
reconstructing the implications of such basic intuitions, and using them as critical 
yardstick in the assessment of tax laws 186 . 

5.5 Democratic Tensions 

§107. The complex theory of democracy that is put forward in this essay is mainly a 
procedural one. To put it in different terms, it is claimed that the main source of 
legitimacy of common action norms (in this case, tax norms) is that those to whom 
they apply can see themselves not only as subjects but also as authors of the norms. 
However, the complexity of the theory derives from the fact that it assumes that 
there are also some substantive contents that contribute directly to legitimacy. This 
is so for two basic reasons. First, only if we affirm a certain substantive conception 
of what is right can we justify or ground our preference for a procedural theory of 
legitimacy. Saying that these contents are implicit in the practice of deliberation 
does not make them less material (although it contributes to seeing them as part of 
the conception of the right, and not just as another conception of the good, no matter 
how thin). Second, once we presuppose a socio-economic structure as given (in this 
case, as indicated in chapter 1, market arrangements), the option for certain norms 
(like some rules of transfer of economic resources, e.g. the right to bequest) must be 
compensated or legitimised by other substantive contents (for example, a 
redistributive function for taxes). This reflects a basic tension within deliberative 
democracy, within the complex concept of legitimacy associated to it. 

This is reflected into our normative theory of democratic tax law once we realise 
that the more we develop substantive principles of taxation, the less room we leave 
for democratic decision-making on tax matters. It is worth quoting at length the 
reminder the late Nino made to us: 

“We face the danger of having an optimal method for deciding very few things, when 
we take away most questions from the scope of the democratic process as preconditions 
for its effective operation” 187 . 

This requires that we balance the pros and cons of becoming more procedural or 
substantial in order to produce a delicate balance of the requirements of the two, but 
keeping in mind that the engine of legitimacy is procedural. 


Think about major tax reform under way in several Western countries. The importance of this role of 
legal theory is stressed by Habermas (1997, 133). For radical blueprints of tax reform, see also Hall 
and Rabushka (1995). 

Rawls (1993), Benhabib (1996), Michelman (1997, 150). The idea is that we have to elucidate the 
already implicit principles and logic of historic and contemporary constitutional democratic thought 
and practice. 

Nino (1996a, 222). 
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5.4 The cumulative production of law 

§108. A general theory of democratic tax law needs to take into account the 
cumulative way in which it is produced. Law is not only an institutional fact, but it is 
produced, interpreted and applied by institutions 188 

As Herbert Hart made clear, law is a complex social order that regulates its own 
creation. This is masterly illustrated by his distinction between primary and 
secondary legal rules. 

Some legal acts might transform decisively a legal system, to the point that they 
might come to be seen as a new beginning of the legal order 189 . For example, in 
respect of what is studied in chapter 7, the 1978 Spanish Constitution might have 
marked a new starting point for the Spanish legal order, and more specifically, might 
have deeply transformed the tax system through the introduction of basic 
constitutional tax principles coherent with a material understanding of such law. 

That notwithstanding, the fact is that not even constitutional revolutions proceed 
to impose new legal systems from scratch. In less dramatic circumstances, it is clear 
that legislators and judges must realise the necessarily limited impact of their 
activities. This is due not only to the constraints derived from the historical 
constitution, as Dworkin's argument of fit illustrates, but also due to the collective 
character of the enterprise, as Dworkin's chain of law or Nino’s cathedral-building 190 
metaphors make clear. 

§109. For these reasons, we need to take into account the historical constitution, 
already implicit in the reference to the practical orientation of the research. 

5.5 The basis of hope 

§ 110 . There are many limits to a normative theory of democratic tax law. Some are 
internal to the theory (e.g., its practical aim or the tension intrinsic to a complex 
concept of legitimacy); others are external to it (e.g., the circumstances of justice or 
the main characteristics of the tax system, the economy and the tax culture). All the 
paragraphs devoted to such constrains might leave the reader under the impression 
that there is little that we can do to reform really existing tax systems and make them 
a bit more closer to the normative ideal.. 

§111. With regard to external limits, it is necessary to be careful and distinguish 
those that are permanent from those that are temporary. On the one hand, basic 
circumstances of justice must be assumed if we want to make any relevant 
normative argument. Those who neglect them do so at their own risk. On the other 
hand, nothing prevents us from designing tax reform taking into account the present 
structure of the economy, but with a view to transforming it in the long-run. We 
might even take some of these constraints as given in the short-run, while envisaging 


MacCormick in MacCormick and Weinberger (1986, chapter 2) 

189 Ackerman (1995). 

190 Nino (1990) and Nino (1996a, 33ft). 
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overcoming them in the future. This is not a recipe for pessimism, but for 
distinguishing visions (or normative ideals) from projects (or specific plans of 
reform) 191 . 

§112. Regarding internal limits, these are compatible with a moderate capacity for 
utopia 192 . What they remind us is that we should not blindly believe in the capacity 
of normative judgment to transform reality. We have no evidence of the fact that 
what is morally right ends up on the winning side 193 (there is no hidden moral hand 
at work, and for such purpose, there is no good argument for a strict teleological 
philosophy of history). But we could base a moderate optimism on the more modest 
idea that the social arrangements that are able to elicit voluntary co-operation have 
both moral and practical advantages over more coercive alternatives 194 . Or on the 
similar argument that sound reasons have a good chance of being recognised as such 
at the end of the day, if only because there are at the very least strategic reasons to 
prefer founding common action norms on a claim to their correctness than on 
violence 195 . 

This is enough to support those beliefs that are compatible with our normative 
convictions, and that in our case correspond to a capacity of being moderately 
utopian, or in other words, optimistic. After all, 

“What is politically possible itself depends, inter alia, on the beliefs of human agents 

about their causal powers, about their own social and political responsibilities, and 

196 

about the causal powers of social and political responsibilities of others" 


191 Cf. Chomsky (1996). 

19 " Cf. Rawls (1999b, 1 Iff) for the concept of a realistic utopia. 

193 Cf. Cohen (1997). 

194 Cohen (1997. 93). 

195 Alexy (1994, 148), Alexy (1996). See §§312ff. 

196 Dunn (1996, 84). Cf. also Dunn (1996, 13). 
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SOMES NOTES ON THE HISTORY OF TAXATION 


“History does not teach much, but still teaches considerably more than social-science theories” 

Hannah Arendt Civil Disobedience 

“It is a pity but some other word beside taxation had been devised for so noble and extraordinary an 
occasion, as the protection of liberty and the establishment of an independent world. We have given to a 
popular subject an unpopular name, and injured the service by a wrong assemblage of ideas” 

Thomas Paine The Necessity of Taxation 


1. Introduction; 2. Before the Tax State; 2.1. Greece and Rome; 2.2. The Low 
Middle Ages and Feudalism; 3. The Rise of the Tax State; 4. The Liberal Tax 
State. Ad Rem Taxes; 5. The Material Tax State: Personal Taxes; 6. The Tax 
Crisis: A matter of trust; 6.1. The facts: the shrinking tax bases; 6.2. Theories of 
the tax crisis; 6.3. The tax crisis as a legitimacy crisis; 6.4. Some provisional 
conclusions: once again on the need for a normative theory of democratic tax law; 7. 
Towards a procedural paradigm of tax law? 

1. INTRODUCTION 

This chapter aims at providing a minimal historical background to the present 
research. It does not pretend to be exhaustive. All that is said is based on secondary 
sources, providing only a taste of the literature on the matter. Notwithstanding such 
limitations, some notes on the history of taxation might be necessary to our 
enterprise. In positive terms, it renders clear that taxation is a mental artefact. Taxes 
are not hard facts belonging to the empirical realm, but political institutions, 
creatures of the in-between individuals that is politics 1 . As it is the case with other 
institutional facts, they only have a temporal dimension 2 . Consequently, its 
emergence as a social institution can be dated, and its evolution can be structured in 
different period according to the general principles that regulated the institution. In 
negative terms, it provides us with the elements needs in order to challenge the 
arguments of doom of historical determinism. 

A brief look at the history of taxation provides argumentative ammunition to 
claim that the institution of taxation is an idea, a mental artefact which is rendered 
“real” with the help of concrete institutional structures. The most obvious implication of 
such a statement is that taxes did not always exist, that their concrete institutional shape 
depends on the principles according to which they are structured, and that they might 
even cease to exist. Consequently, we can roughly determine when the idea was first 
translated into an institutional reality, and describe the theoretical, social and economic 
background within which it progressively unfolded. This insight was already at work 

1 Arendt (1997, 45). 

2 

Weinberger in MacCormick and Weinberger (1986, 38). 
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when a working definition of taxation was put forward 3 . But it is further specified in the 
coming paragraphs when considering the different periods that can be distinguished in 
the history of taxation. This is done with the help of the concept of legal paradigm, or 
“the image of society inscribed in a legal system” 4 . It allows us to summarise in a 
single concept the whole entourage of law, without precluding a more structured 
description of the elements that are part of the paradigm. By means of looking at the 
evolution of such background conditions we can offer a vivid analysis of the 
transformation of legal systems. This is actually quite handy when dealing with an 
institution like taxation, that, though intrinsically legal, is also at the core of the 
politic and economic fabric of society. This will done by means of paying close 
attention to the work of Jurgen Habermas, who was has recently undertaken a 
theoretical analysis of the different paradigms of law and their incidence in the 
forging, reproduction and transformation of Western legal systems in the last two 
centuries. 

In other words, my claim here is that the peculiar province of the legal system 
which is tax law can be analysed by means of determining which are the images of 
law and society inscribed in the tax system, or in other words, by determining the 
main components of tax paradigms. The formal and the material paradigms of law 
have their translation in tax matters through sets of characteristic tax principles. 
Moreover, we can also think of a way of transcending their shortcomings by means 
of figuring out the basic features of a procedural paradigm of tax law. The latter is 
the one which will contain the set of general principles which would make good the 
claim to legitimacy of a tax system and which will fit into the model of complex 
legitimacy 5 . 

In a more reactive or dialectical way, a look at the historical record proves essential 
in order to fight historical determinism. After all, the main argument against it is 
historical analysis itself. It is true that the historical record has been invoked, and keeps 
on being invoked, as an argument of doom against tax reform. To put only an example, 
historians of public finance fired fierce attacks against the introduction of an income tax 
in most Western countries 6 . The ghosts of absolutism were invoked as an argument 
against the income tax, that it was supposed to open up the Pandora’s box of 
redistribution through the tax system. However, such arguments can be (and it might be 
said that they should be) challenged by a closer look at the historical record. This shows 
that the institutional imagination has been able to make the tax system change and adapt 
to the normative preferences of the public will. Further examples could be provided, but 
I will only offer two of them. The first concerns the increasingly popular liberist thesis 
that characterises the emergence of public institutions and the enlargement of their 
functions as the products of rent-seeking and informational distortions. The historical 
record allows to offer a different interpretation. It shows that they were also based on 


3 

4 

5 

6 


See §§ 15-24. 

Habermas (1996b, 771). The paramount role played by the legal paradigm in legal education has been 
explored in Anglo-American legal theory. See MacCormick (1978, 122), Dworkin (1986, 10, 87-9, 
245, 265) and Bell(1986, 46-9). 

See §§298ff. 

Touzery (1998, 45-6). 
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normative arguments (the idea of mutual aid), and on functional arguments 
(characteristic of certain public goods like health, or based on the need of entrenching 
the basic presuppositions that rendered possible the functioning of market system, and 
that the market will not procure by itself). The second concerns tax compliance. History 
clearly shows that it is possible to forge a culture of tax compliance, so that there is 
nothing unavoidable in a state of affairs in which such compliance rates are falling. It 
also shows that the dealing with tax from the standpoint of legal reasoning has 
increased the degree of individual freedom, allowing a higher participation in the 
formulation of tax norms and decreasing the risks that taxes posed to an individual's 
freedom. At the end of the day, law has contributed to tame power and foster resort to 
reason in tax matters. 

A look at history also serves the purpose of acquiring a sort of repository of 
knowledge, that is not available in any other way in the social sciences. This allows us 
to hint at the obstacles that are in the way of tax reform. For example, we can see that 
attempts to implement new tax principles have been made quite frequently at times at 
which society makes severe and contradictory claims on the tax systems. Major 
upheavals of the systems of public finance tend to take place at moments in which the 
social fabric is under severe stress, due to revolutions or wars. In such conditions, 
normative ideals compete with pragmatic needs. The will to change the distribution of 
tax burdens must be reconciled with, for example, the increase in the revenue collected. 
Most of the time effective tax reforms require adequate economic conditions, but the 
latter have not proved to instigate a will for fundamental tax reform. 

2. BEFORE THE TAX STATE 

§113. It has already been said that taxes are a political institution. As such, they are 
not part of the furniture of the natural world, but they are creatures of the 
institutional imagination of human beings. It seems to me that it is perfectly 
reasonable to argue that we cannot talk properly and in a full sense of taxes before 
Modernity. 

When we refer to Ancient Times, it is just not possible to refer, even in an 
approximate or rough manner, to a public and a private sphere, to private property or 
to the public economy. Such are basic presuppositions of tax system 7 8 . It is with the 
emergence of liberal ideas that both the institution of taxation and the concept of the 
Tax State s emerge. Of course, some institutions aiming at not so dissimilar goals can be 
considered as antecedents or precedents of taxation and the Tax State. However, they 
were part of a different institutional structure, based on a different understanding of 
politics (of what is a political community and of what is to be a member of a political 
community) and applied to a different economic structure 9 . Societies were structured 
hierarchically and norms were closely related to traditional forms of authority, most of 
the time with a religious component. Up to then, rulers gained access to and managed 

7 See §§ 15-24. 

8 On the concept of the tax state, opposed to the fiscal state, see Schumpeter (1954b) 

Karl Polanyi has made it clear that the market economy is a rare structure in economic history. See 
Polanyi (1977). 


9 
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material and symbolic resources without the mediation of taxes. Most of the time, 
they used them for war-making 10 . Moreover, such resources were mainly obtained in a 
non-monetary form, given the lack or weak monetarisation of the economy. 

§114. Even if that is so, we can analyse how in such period (that could be aptly 
labelled as the pre-history of taxation) the essential presuppositions of a tax system 
emerged. Or what is the same, we can try to determine which social and economic 
developments made possible the latter emergence of a tax system in a proper sense. 

§115. The first step on the road towards more modern forms of financing expenditure 
was taken with the abandonment of arbitrary taking of subjects' property by rulers. This 
led to the emergence of an embryonic concept of property. Aidant claims that this could 
have been caused by the realisation that systematic resource to confiscation severely 
impaired economic activity and in the long-run undermined the own resource base of 
the ruler (this did not exclude applying confiscatory means in relation to subsidiary 
polities 11 ). This hypothesis seems quite convincing when we consider the very limited 
surplus capacity of ancient economies. The same author dates the first evidence of this 
shift towards contributions at the time of the Ancient Empire in Egypt, in the form of 
rudimentary corvees and tithes (that is, forms of personal obligations and contributions 
over the product of the land). 

A second and decisive step might have been the progressive monetarisation of 
economic exchange. The emergence of money as a common currency of 
intersubjective value within a given society (and even across societies) fosters the 
process of social differentiation and division of labour. This creates a functional 
pressure for the public financing of certain goods and services. At the same time, it 
makes available an abstract standard of distributive justice, which might be used in 
order to allocate burdens and benefits. 

A third pre-condition is the progressive emergence of events which are socially 
considered to betray a certain economic ability. The perennial dearth of resources which 
was experienced by rulers led them to identify wealth wherever it existed. As the 
economic surplus grew, they became more interested in economic than personal 
contributions, and the latter were attuned to those emergent intersubjective standards to 
measure wealth. 

Any tax system presupposes these three developments. In a sense, they are 
preconditions for the emergence of the tax technology. However, their effective 
application to rudimentary forms of taxation was the result of the pressure exeited by 
two socio-economic process. On the one hand, the just mentioned increase of the size of 
economic surpluses created the economic basis on which a tax system, differentiated 
from overt confiscation, could operate. On the other hand, the dynamics of increase in 
the size of realms made insufficient the traditional sources of rules, forcing them to look 
for additional sources of income 12 . 

Tilly (1996, 50). 

Finley (1991, 32) refers to the fact that this strengthened internal cohesion, as it allowed rulers to 
purchase legitimacy by means of somehow distributing the product of confiscation. 

Tilly (1992,96-7) and Ormrod and Barta (1995, 72). 
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Let us now consider the main elements of forerunners of taxation in the classical 
world ( subsection 1) and in the Late Middle Ages (subsection 2) 

2.1 Greece and Rome 13 

§116. In classical Athens, revenue was mainly obtained from voluntary 
contributions, the collection of some duties and the minting of silver coins produced 
with the mineral extracted from local mines. 

Voluntary contributions had a religious origin. Wealthy people were supposed to 
offer contributions to honour local goods, which were applied to festivals (the liturgies), 
but contributions at other times were related to the defence of the city (the triarchy 
needed to maintain and entertain a warship during a year). With the passing of time, 
these contributions were rendered more sophisticated. Some rules were enacted 
concerning the liturgies. They ensured a certain degree of fairness, to the extent that 
they exempted certain categories of people from the obligation to perform them (like 
orphans, invalids, aged-people and women) and avoided the need for the same person 
to finance the liturgy twice in the same or consecutive years. Similarly, the triarchy was 
transformed into the eisphora or a payment proportional to the assets of the contributor. 

Several duties were collected at the time when goods were sold or landed in the 
harbour. Some of this also had a religious origin. This was the case of the tribute to the 
gods of the first fruits of the harvest. At any rate, these contributions seem to have been 
quite light and to have left more modest citizens almost unburdened. 

Moreover, Athens obtained a sizeable amount of revenue from the exploitation of 
local silver mines and the coining of the metal. Athenian money was well reputed. 

§117. Compulsory payments were almost non-existent. The criticism of taxes as a form 
of slavery, which contemporary readers might associate with the prose of Robert 
Nozick 14 , has its origin in the classic Ancient Age. For Athenians, the idea of 
compulsory contributions was associated with slavery. This was due to two main 
reasons. On the one hand, taxes resemble payments associated with the practice of 
demanding ransoms as proof of homage and fealty on the part of vassal or conquered 
peoples. On the other hand, most people would have been deterred of participating in 
politics if they were required to pay direct contributions 15 . In an economy with a very 
small economic surplus, citizens could only sustain themselves and have some free time 
to engage into political activity if their income was not reduced by the payment of direct 
contributions 16 . Only under the most extraordinary circumstances, such as the 


Of course, the focus on classical Greece and Rome reflects the tendency to marginalise other political 
communities. But silence seems preferable to rely on quite fragmentary and either orientalising or 
unsound sources. On the risks of orientalising, see Said (1978). 

Nozick (1974, 169). 

Meiksins Wood (1994, 83-6). 

This hypothesis is confirmed by the fact that the discharge of public offices was compensated with a 
per diem payment. This has been interpreted as evidence of the fact that Athens was composed by a 
massive class of passive citizens, who lived on the surplus obtained from slavery. However, payments 
were very modest, and seem to have been intended in order to ensure citizens (especially peasants) 
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Peloponesian War, were some compulsory contributions collected and only after an ad 
hoc vote 17 . 

§118. Roman finances did not differ much from the general description offered at the 
beginning of this section at the very least until the Republican era 18 . The three basic 
developments characteristic of Roman finances are the following. First, they introduced 
several contributions related to the product of the land; we find tithes payable for the 
exploitation of the public land (the tiger publicus ), and under August, the rudiments of a 
cadastre to allocate them. Second, war campaigns and indemnities to soldiers were 
financed with the tributum ex censu, that was conceived as a contribution to be paid by 
each and every citizen (as a sort of poll or capitation tax), but evolved and was later 
collected on the basis of personal wealth. Finally, also under August, we find some 
attempts to create a body of employed servants of the Republic in charge of the 
collection of contributions, or what is the same, a move to replace tax farming by some 
form of publicly controlled collection 19 . 

2.2 The Low Middle Ages and Feudalism 

§119. Western Europe seems to have undergone a severe economic crisis that might 
have started as far back as the 4th century. The political crisis which the Roman 
Empire underwent was associated with an economic crisis which was reflected in 
the contraction of industrial and commercial activities, and with a reduction of the 
economic surplus obtained from agriculture. The sizeable reduction in the levels of 
commerce led to a reduction in the levels of economic specialisation and eliminated 
the gains derived from the territorial division of labour associated with commerce. 
As a result, population tended to decrease. 

§120. The fall of Rome brought about the collapse of the administration. In matters of 
finance, this led to an involution towards older models, such as the primitive customs of 
gifts, offered to the king by the nobles, and obligations of the local populace to provide 
the peripatetic kings with food, drink and shelter. Any conception of the state and the 
magistrature were gone and replaced by the patrimonial conception of the kingdom as a 
family affair 20 . 

The feudalisation process that Europe underwent led to the fragmentation and 
ultimate destruction of anything resembling public authority. Several levels of power 
existed, which were intertwined by reciprocal duties derived from their feudal 
relationships. At the same time, given the comprehensive character of the feudal 
relationship, stable rules of private property did not exist, with exchange of ownership 
severely constrained and security of title quite precarious. As a result, we cannot find 


that even in rough times they will have some income and could avoid private patronage. See Finley 
(1991-34). 

Finley (1991. 33). 

Ardant (1971). 

Sainz de Bujanda (1962b, 162). 

Van Caenegem (1995, 36). 
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any embryonic public or private component in feudal charges. They neither impinged 
upon private property nor were paid to a public authority. Kings’ resources did not 
differ much from those of other great lords. Another indication was the fact that 
borrowing was undertaking by kings under their own name, and against real collateral. 

At the same time, feudalisation brought about a de-monetarisation of the economy, 
making it more difficult to assess even in a roughly fair way the contributions that 
should be paid by each servant of the lord. 

§121. In a nutshell. Princes kept the rents arising from their domains, the control of 
customs for the transit of goods over their territory in which they were sovereign, 
penalties and judicial sanctions and contributions from lords. If ordinary resources were 
not enough, it was necessary to have resort to "taxes"; some were ordinary, in the sense 
of not requiring approval, such as the need to finance crusade expenditures, weddings 
of daughters, the rescue of the person of the king; extraordinary taxes were related to 
the cashing of a royal privilege or the expenditure of war which the king could not 
afford with his own resources 21 . 

3. THE RISE OF THE TAX STATE 

§122. By the end of the Xth century, the social and economic crisis in Europe gave 
way to a period of growth 22 . A key factor in reversing the trend was the procurement 
of higher economic surpluses from agriculture that allowed food resources to 
increase at a higher speed than the population. This was mainly the result of changes 
in agricultural techniques, especially in Northern Europe (Roman techniques were 
mainly adequate for the Mediterranean basin, but not so adequate for the quite 
different conditions characteristic of other areas). Major technological leaps 
consisted in the introduction of the horse in farming, in the wider diffusion of iron- 
made farm tools and in new techniques of crop rotation. More land was rendered 
arable. As a result, food resources increased at a quicker speed than the population. 

The growth of the economic surplus opened the way for the organisation of the 
economy through the division of labour, with the consequent renaissance of 
manufacture and trading. It seems that by the XHIth century the levels of trading and 
exchange caught up with those of the Roman period. This increase was related to the 
improvement in transportation techniques (both in land transport and in navigation). 

In turn, this increase slowly gave rise to the re-monetarisation of the economy and 
to a certain degree of multiplication of the different sources of wealth. Moreover, and 
this is especially relevant from the point of view of taxation, the growth of medieval 
trade was associated with several innovations in financial terms. On the one hand, new 
forms of commercial contracts emerged, associated with the emergent idea of risk¬ 
sharing; shipping law was an area in which such developments were especially intense 
(like the commenda, or what is the same, insurance policies covering the risks of 
maritime commerce). On the other hand, new financial structures were created in order 


Ricca Salerno (1960, 12) and Sainz de Bujanda (1962b, 213-20). 
This paragraph is mainly based in Oakley (1980). 
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to facilitate trading. This is the time in which the bill of exchange was introduced, 
easing the transfer of money. Finally, the modern practices of accountability were also 
introduced at this time, such as double-entry bookkeeping and systemic accountability. 
All these practices slowly created the basis of a monetarised and documented economy, 
where more sophisticated forms of taxation were to become possible. 

§123. At the same time, the size of political realms grew, propelled by the new 
developments of military technology (and the possibility of devoting more economic 
resources to military purposes). By the tenth century, military operations were 
dominated by heavy cavalry, crossbows are recorded in Northern France and will came 
into general use a century later, and castles were already being built as key 
fortifications 23 . These new developments speeded the tendency towards the increase of 
the realms over which overlords commanded. Technological development gave a 
marked superiority to those having access to the new war making techniques, while 
castles provided a new route to possession as an alternative to periodical plunder 24 . On 
the one hand, this created a tension within the feudal system, as the overlords (the 
kings) aimed at a concentration of all different powers (until then atomised and 
corresponding to different title-holders) in their hands. They did so by means of 
claiming a direct link with the whole of their subjects on grounds of what was later 
labelled as sovereignty. Although some conceptualised this power in terms of a family 
relationship (such as Filrner), it was to be at the basis of the reconceptualisation of the 
overlord as a public power, thus supreme over lords with mere private claims. 

§124. The increased size of realms made the feudal revenue base of kings insufficient, 
based on their private rights (like head contributions -following the model of capitation 
or poll taxes, tributes, feudal duties, customs, tolls, transactions, charges and other 
personal compulsory services and payments). They needed more resources to 
command bigger expansions and also to keep the loyalty of their subjects. The potential 
revenue base was increasing due to the larger economic pie. Moreover, monetarisation 
and increasing trade were creating the conditions under which the logistics of taxation 
could be easier. Money made it possible to transport or to store revenue without any 
major loss, something that was almost impossible with payments in kind. 

Thus, it is not surprising that kings tested different means and used different 
rationales in order to gain access to new sources of revenue in order to meet their new 
needs. First, extraordinary contributions were requested from the population out of 
extraordinary needs. The contributions were supposed to be punctual (iina tantum ), 
subsidiary (in the sense that the king could not face the expenditure on his own 
resources) and justified by the concrete purpose to which the revenue was to be put. 
Moreover, some of them were supposed to be agreed to by those representing the 
common wealth, originally a layer of feudal lords and other members of the nobility. 
However, that was not always the case; ordinary taxes could be requested by the king 
directly (it was the case of those aimed at covering crusade expenditures, at meeting the 
costs of a royal wedding or rescuing the person of the king); extraordinary ones 

Bartlett (1993, chapter 3). 

Bartlett (1993, 80). 
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required consent (for example, those aimed at financing war expenditure or at cashing a 
royal privilege) 25 . However, the permanent need for more revenue made these 
contributions more frequent. Progressively, the justification was shifted from the 
concrete purpose for which they were collected to the general title of the sovereignty of 
the king. This led to a confrontation between those who justified the power of the king 
(who generally turned to arguments based on Roman law) 26 , and those who kept the 
causal conception of extraordinary contributions, generally siding with competing 
powers for farming the same revenue base (either feudal lords or the church). Second, 
what were traditionally certain privileges of the king tended to be converted into regular 
contributions (like the privilege of moneda forera in Castile). Third, and especially in 
cities which remained independent or at least autonomous from royal power, we 
observe the emergence of a combined system of indirect taxation (through rough forms 
of customs duties) and of direct taxes based on the cadastre institution. It was aimed at 
creating a personal tax base, on the basis of which the tax burden could be graduated 
according to effective individual capacity to pay taxes. In some cities, such as Florence, 
we find even the first antecedents of progressive taxation based precisely on such 
institution 27 . Fourth, the development of commerce created the opportunity to collect 
rudimentary forms of customs duties. 

§125. By the XVIth century, we can observe that the structure of royal patrimonies has 
evolved a good deal through Europe. We can trace back some rudimentary forms of 
budgeting, the prominence of forms of taxation proper, like customs duties, over other 
sources of revenue, and even the issue of debt which we can call public, as it was 
guaranteed by the future revenue of contributions and not by the patrimony of the king 
himself 28 . However, at the theoretical level, the royal treasury was still seen as a big 
household. The traditional (and authoritarian) foundation of power precluded a practice 
of public finance different from the one based in dynastic and patrimonial conceptions. 
Detailed studies reveal that royal needs and project determined the criteria for and the 
moment of collection of taxes, and that nepotism was quite frequent. 

4. THE LIBERAL TAX STATE: AD REM TAXES 

§126. The complex set of forces described in the previous section transformed the 
structure of finances. Not only did taxes slowly emerge as the main source of 
revenue, but also institutional arrangements started to resemble what was to become 
the Tax State. However, initially this was just a mere change of revenue-collection 
technology, that had no necessary impact over the traditional political constitution. 
The emerging tax system operated according to the logic of the Ancien Regime. 
With the relative exception of England, the tax burden continued to be distributed 
very unevenly, both in personal and geographic terms. At the time of the Revolution, 
81% of the tax burden in France fell upon those not exempted from the payment of 

25 Ricca Salerno (1960, 12). 

J ' See Bodin (1977, book I, chapter X). 

27 Molho (1971). 

28 This seems to have been, unsurprisingly, a Dutch innovation. See ‘t Hart (1990). 
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personal contributions; moreover, the condition of those living in pays d’etats and 
the pays d’elections was quite different, and even within each category we can find 
different tax regimes (the former paid a contribution based on the value of property, 
while the latter were asked to pay a personal contribution, theoretically based on the 
whole of personal income; but the inhabitants of some cities, like Paris, were subject 
to a kind of capitation tax) 29 . The money collected continued to be put at socially 
unproductive uses, such as the sustenance of the King and to war making. This could 
be said of all other European states. 

§127. However, the subtle and progressive change implicit in the move from the old 
contributions to taxes was not so neutral. The payment of taxes invited critical 
reflection on the very basic cluster of questions of political order. As it has already 
been stated, although it might be appropriate to repeat now, taxes were collected in 
the name of the common good or the public interest, not in the name of the duties 
owed to the King, so their payment could lead to questioning which is such good, 
whose is the interest and who is the relevant public. This was so where the 
enactment of new taxes required some sort of parliamentary approval. The 
bargaining power that came with consent was used to try to increase the questions 
under parliamentary review. Where such institutional arrangements did not exist or 
where they were just avoided in order to affirm the royal sovereignty, these 
problems emerged where the escape route of issuing public debt was no longer 
available due to the size of the debts on which the Royal Treasury was sitting. It was 
then that basic political questions underlying the collection of revenue tended to 
return to the fore. 

§128. Sooner or later, the tide of history turned several times, propelled by forces of 
change. For this reason, liberal revolutions constitute a turning point in our 
narrative. The reader is well aware that they constitute a turning point in the history 
of law, and especially in the history of public law. Not only did they give rise to new 
political and legal institutions, but they also transformed the grammar of politics 30 . 
This is also true with regard to tax matters. Liberal revolutions swept away the 
complex institutional structures of the Ancien Regime, although they were not so 
successful at reconstructing the tax system according to liberal principles. On the 
one hand, they were quite successful at entrenching the Tax State. Taxes affirmed 
themselves as the main source of revenue, and they were fairly and squarely defined 
as public duties, due to the political community and to its embodiment, the State, 
and not directly to any personal sovereign. On the other hand, the tax system 
continued to be composed of taxes that look odious to revolutionaries. This betrayed 
the fact that certain structural principles of the Ancien Regime filtered back into the 
new tax constitution. 

§129. The liberal principles of taxation were forged through the theoretical reflection of 
the Enlightenment applied to the institutional reality of the Ancien Regime. 


29 

30 


Cf. Groves (1974, 13) and Touzery (1998, 24ff). 
Cf. Garcia de Enterrfa (1994, especially 34-42). 
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Liberal revolutions had as a basic banner the principle of no taxation without 
representation, expressed in different forms and languages. The core idea was that taxes 
should be agreed to by those who were to pay them 31 , introducing the political principle 
of isonomy that was intended to spill over into all other political issues. 

The power to decide on taxes was originally seen as different from the power to 
legislate. This was mainly a consequence of the fact that its conceptualisation was 
tributary to the Medieval constitution of power. It was only with the bifurcation of the 
principle of legality on tax matters (with the coming to the stage of permanent laws) 
and the companion emergence of modern budget acts that the procedural requirements 
for the discussion of tax statutes became as demanding as for the rest of the laws 32 . 

This idea considered the idea of the causal tax for the voluntary tax supplemented 
by coercion. 

§130. The basic leitmotiv of the liberals concerned the way in which the tax burden 
was distributed. The extremely influential essay by Sieyes Qu’est-ce que le Tiers Etat? 
contained a clear criticism of the state of affairs ’ 3 and a vindication of the principle of 
generality of taxation 34 , partially based on the idea of benefit (though not fully or 
systematically pursued) 35 . The principle of equality was understood as the distribution 
of the tax burden taking into account the personal condition of the taxpayer, something 
that was originally understood as mandating the abolition of all indirect taxes, which 
were also seen as obstacles to economic growth. It was originally seen as requiring 
proportional taxation, a distributional criterion imported from private law (criteria for 
the distribution of expenses to the members of a community of property-owners). It is 
interesting to note that this and not other operationalisation of the principle of equality 
(as the one contained in a capitation or poll tax) was argued for. This is probably to be 
explained by the sheer lack of popularity of this form of taxation (which provoked 
several instances of tax resistance since the Middle Ages) and on the prominence that 
the contractual and privatist ways of thinking had in the construction of the liberal 
system. The principle of transparency required a simplification of tax systems and a 
dramatic reduction of the number of different taxes. 

With regard to the implementation of the tax system, the collection was to be the 
responsibility of public servants, thus clearly overcoming the model of tax farming that 
was widespread for certain items during the Ancien Regime. The tax administration was 
to be fully subject to the Courts. 

§131. These basic principles were open to different specifications. This gave way to 
different understandings of what the liberal tax ticket meant. 


Cf. Kant (1996, 467). Cf. Otis (1764). 

Cf. Escribano (1988), who argues that in the first Spanish liberal constitution we can see a distinction 
between the general legislative power and the power to tax. 

Cf. Sieyes (1989, 57): “Les lois, qui devraient au moins etre exemples de partialite, se montrent elles- 
memes complices des privileges”. 

Cf. Sieyes (1989, 56): “Nous attendons, de votre part, un acte d’obeissance a la loi commune, plutot que 
vous avez si longtemps traite sons pitie”. 

Cf. Sieyes (1989, 57). 
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On the one hand, we find the advocates of the Republican tradition, who stressed 
the political aspect of freedom, or in other words, the right to participate in the making 
of common action-norms, and who considered that the effective realisation of freedom 
and equality required an active role of the political community in the insurance of the 
companion realisation of the principle of solidarity 36 . This way of thinking led to 
assigning tasks to taxes beyond the mere collection of revenue 37 . 

On the other hand, the liberist tradition was forged around the idea that unleashing 
market forces will lead to a self-ordering of society within which the principles of 
liberty, equality and solidarity will be fully realised. Private property and free-markets 
will create a framework within which self-interested action will necessarily lead to the 
general benefit. This idea, which can be traced back to authors such as Mandeville, was 
expressed by Adam Smith in a sentence that has become one of the most quoted in the 
history of social sciences: 

“It is not from the benevolence of the butcher, the brewer of the baker that we expect 
our dinner, but from their regard to their own interest. We address ourselves, not to their 
humanity but to their self-love, and never talk to them of their own necessities but of 
their own advantages” 38 . 

Under such circumstances, intentional interventions were to be limited in order not 
to disrupt the essence of such mechanism (but were accepted where it did not work 39 ). 
When this arguments came under severe attack on the evidence that the self-regulation 
of markets was creating massive numbers of wretched people, arguments in favour of 
not interfering with the market mechanism began to be based on more aggressive 
conceptions, such as the evolutionary conception of society put forward by Spencer 40 . 


4.1 The French Experience 

§132. The French revolutionary experience is, in this sense as in many others, quite 
exemplary. The National Assembly was quicker at sweeping away the financial 
system of the Ancien Regime than in building a new one. Such a system should have 
operationalised the basic intuitions of the revolutionaries: “un peuple de 
contribuables juridiquement egaux, repartissant democratiquement, jusqu’a la plus 

36 Cf. Gauchet (1989), Skinner (1998). 

37 

This is something that can be hinted at even in the work of authors like Hume and Adam Smith, and 
that is very clear in the work of Thomas Paine or in the program of the Jacobins in France. 

38 Smith (1976, book 1, chapter 2). 

39 

This leaves open a certain ambiguity in Smith’s argument on the basis of which it has been argued that he 
did not constitute a pure case of liberism. 

40 Cf. Spencer (1994, 131): “The beneficial results of the survival of the fittest, prove to be 
immeasurably greater than those above indicated [basically, the provision of welfare benefits to the 
poor]. The process of ‘natural selection’, as Mr Darwin called it, co-operating with a tendency to 
variation and to inheritance of variations, has shown to be a chief cause (though not, I believe, the sole 
cause) of that evolution through which all living things, beginning with the lowest and diverging and 
re-diverging as they evolved, have reached their present degrees of organisation and adaptation to 
their modes of life”. Spencer is a fascinating writer because he anticipated all arguments of liberists. 
A contemporary reader will be surprised by his pioneering analysis of unforeseen consequences of 
intentional action (Spencer, 1994, 94), his reliance on charity as a more adequate means of providing 
for the poor (Spencer, 1994, 128) or his reference to the undeserving poor. 
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petit commune, des 'contributions' rendue exigibles par le consentement des 
representants elus; un contrat avec le fisc reduit au minimum, grace a des 
contributions directes assises sur des realites evidentes et incontestables, plus 
d'impots indirectes, plus de rentes de situation, consentis a quelques privilegies de la 
fortune" 41 . The tax that was to become the foundation of the liberal system, the 
contribution patriotique, constituted a clear revenue failure. The decree of October 
6th 1789 called citizens to pay a fourth of their revenue on such contribution. The 
reaction against the Ancien Regime was symbolised in the voluntary character of the 
tax. Some guides were published instructing the citizenry how to calculate their tax 
liability 42 , and an instruction was circulated concerning the forms that should be 
filled in for the purpose of self-assessment 43 . Revenue fell dramatically short of 
expectations. The attempt to rescue it through a latter decree of March 28th of the 
following year was to no avail. By November 1790, the Assembly introduced a 
contribution fancier, still based on the old system of a contingent tax base, and in 
January 1791 a complex personal tax based on a small capitation tax and some other 
personal taxes based on classic signs of wealth (servants, horses and carts, value of 
housing, etc.). As the time passed and revenue did not meet the expectations, the 
Assembly had resort to one-shot measures clearly against liberal principles (forced 
lending in 1793, for example), and started to re-enact some of the old taxes (mainly 
indirect ones). 

§133. At the end of the day, the main heritage of the Revolution was the principle of 
equality before taxation, which at least in its formal inception prevailed over time. 
Bureaucracy became entrenched, the tax system moved towards centralisation, self- 
control of the powers of the Administration became the rule. Moreover, the issuing of 
public debt kept on being frequent, so that a class of rentiers emerged. 

4.2 Liberists have the upper hand 

§134. The struggle between the advocates of one or the other conception permeates 
the whole political history of the XIXth century. However, it can be said that the 
liberist cause was most successful in permeating social institutions, and at the very 
least that was the case with the tax system. Liberists were able to rally power on 
their favour. Moreover, in what regards taxes, the liberist program was perceived as 
the only feasible one. Liberals had to come to terms with the fact that they were 
acting against all odds. The fiscal emergency derived from the resistance towards 
liberalism on the part of traditional forces within society required increasing the tax 


Bruguiere (1988). 

42 Cf. the Guide des Citoyens dans revaluation du quart de leurs revenus pour la contribution 
patriotique , Chez Le Clere, Paris, November 1789. The pamphlet is included in the Kress Microfilm 
Collection, item 13961.4. The pamphlet is written as a dialogue which is written in a similar spirit to 
the leaflets produced by modem tax administrations in order to calculate the Income Tax. 

43 Cf. Instruction publiee par ordre du Roi relativement a la contribution patriotique , Imprimeries de B 
Gibelin-David., Aix, available in the Kress collection, item 13961.8, which includes appended forms. 



98 


Chapter 3 


yield and provoked a need to pay more attention to the total tax revenue than to the 
adequate distribution of the tax burden 44 . 

§135. Liberists had the upper hand and, as a consequence, nineteenth century systems 
of tax law reflected the prominence of the formal paradigm of taxation. This meant 
that tax systems were composed of ad rem taxes. That is, most revenue was obtained 
from taxes that did not take into account the personal circumstances of the taxpayer 
when distributing the tax burden. Indirect taxes, and especially excises, contributed a 
sizeable part of the revenue. They were complemented by customs duties. The 
relative weight of the latter was dependent on the direction given to commercial 
policy 45 . The residual forms of direct taxation were calculated on the basis of 
external signs of income or wealth, and consequently were only roughly based on 
personal income or wealth. 

§136. This presupposed a certain conception of society, and a certain understanding of 
tax law. 

The private and the public ordering of society are clearly distinguished. Priority 
is given in normative and logical terms to the former, which is considered the 
building block of the societal edifice, and as a sphere of freedom in which 
interactions are always a positive-sum game. Public order is residual, and only 
justified to the extent that certain goals cannot be achieved through private ordering. 
Tax law is seen as a bridge between the private and the public. On the one hand, it is 
seen as completely necessary, because the trusting of certain tasks to public 
institutions implies a need for finance. On the other hand, it is regarded with deep 
suspicion, as it is clearly contaminated by the coercive power of the state. 

Tax law was seen as a bridge between the private and the public. It was 
necessary to the extent that private ordering needs to be complemented with public 
institutions. But at the same time it was regarded with deep suspicion, as it was 
clearly associated with the coercive power of the state. The ambivalence of taxation 
and. in more general terms, of the whole system of public finance, helps 
understanding the rationale of the basic principles which govern it, among which 
there are four outstanding ones. First, the whole system of public finance is to be 
inspired by the principle of neutrality, or what has come to be known (quite 
unfairly) as the Edinburgh rule, or “leave them as you find them” 46 . That is the same 
as saying that the tax and public expenditure systems should not alter the pattern of 
distribution resulting from market forces. Second, the tax system is assigned the role 
of providing resources with which to finance a very limited number of public goods, 
basically those which should be provided publicly in a minimal or night-watchman 
state. The question of which goods are public in such sense is largely seen as a 
technical one, depending on the characterisation of their consumption as joint and 

For example, the American Revolutionaries had to pay for the Independence War, at one time had no 
other choice than to issue paper money that was repudiated latter on. Similarly, financing war led 
French Revolutionaries to impose forced loans on the population. 

See Hinrichs (1966). 

Neumark (1974, 62-5). 
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not open to exclusion. Third, the distribution of taxes among citizens is trusted to the 
conceptualisation of the tax relationship as a bilateral one. It implies a quasi-market 
exchange of goods (in this case, public goods) for taxes. The latter constitute an 
operationalisation of the commutative principle in a context in which prices are not 
applicable. To put it in different terms, taxes are proxies of prices in the absence of 
reliable indicators of individual demand of public goods 47 . Fourth, public resources 
are to be obtained only from the transformation of private into public money through 
taxation 48 . This rules out direct public management of enterprises for a profit and it 
is also quite inimical to extensive borrowing. The Public Treasury was to be 
managed according to private standards of diligence, which implied balanced 
budgets. This constituted a basic guarantee that the state will not serve but the 
taxpayer interest, because its resources will depend exclusively on taxes 49 . 

It is not surprising that the whole conceptualisation of taxes was made with the help 
of private law. The same remark applies to the comparison that was established 
between the tax relationship and private law institutions that provided for the 
distribution of expenditures among a given community. This echoed metaphors already 
used by Hume (the construction of a dam by a community of landowners). Smith (the 
financing of the lighthouse), or that were latter on added by other authors, such as the 
allocation of costs among co-owners (De Viti de Marco 50 and Luigi Berliri 51 ) or the 
allocation of losses in shipping enterprises (Griziotti: lex Rhodia de jactu 52 ). 

§137. On what concerns the enactment of tax norms, we have to consider the 
concrete understanding of the principle of legality in tax matters, and the way in 
which a division of labour was established between ordinary tax statutes and the 
Budget Act. 

First, the formal paradigm of tax law cashes the principle of No Taxation without 
representation into the principle of formal legality of taxation. That is so because it 
reduced both the number of questions to be decided democratically and also the 
constituency of those called to take such decisions. On the one hand, the decision 
about which goods are to be financed through taxation is left out the political 
agenda. That is so because, as it has already been indicated, the question is said to be 
a technical one, even a scientific one 53 . On the other hand, there is no need for 

47 This explains why the conceptualisation of taxes proceeded by means of importing concepts from 
private law. For example, this explains why the obligation to pay taxes was seen as an instance of the 
general category of obligation in private law. 

48 Frison-Roche (1997, 199). Public debt is just a mechanism for spending now the taxes that will be 
collected afterwards. 

49 This idea was echoed many years latter by Spooner (1869, at the end of chapter III): “That the only 
security men can have for their political liberty, consists in their keeping their money in their won 
pockets, until they have assurances, perfectly satisfactory to themselves, that it will be used as they 
wish it to be used, for their benefit, and not for their injury”. 

50 De Viti de Marco (1928, 97): "[U]na quota parte del reddito dei cittadini, che lo Stato preleva per 
procurarsi i mezzi necessari alia produzioni dei servizi pubblici generali" 

51 Berliri (1945, 343): “[Q]uota individuale di un debito comune e divisible". 

52 Griziotti (1929, 150). 

53 Puviani (1901, 15 and 16), translation taken from Puviani (1993, 45-6 and 46): “the definition of ends 
which were to be attained by means of taxation was not regarded as falling within the realm of the 
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democratic legitimation of ad rem taxes, if they are collected following the 
principles of generality, equality and legal security. Finally, the constituency of 
those who were to decide on the remaining issue in the political agenda of taxation 
(personal taxes) is limited to that of those actually paying them. That means 
enfranchising exclusively property owners, and creating a gap between citizenship 
(which implies active political rights) and nationality (which extends also to 
disenfranchised citizens) 54 . It is curious to observe that the Greek equation of the 
taxpayer with somebody who did not participate in politics had been reversed to the 
exclusive access to politics of those who paid taxes 55 . The principle of formal 
legality was reduced to a condition for action by the administration 56 . 

Second, the democratic potential of the principle of no taxation without 
representation was further diffused by the peculiar way in which the principle of 
legality got bifurcated. The Budget Act was seen by liberal revolutionaries as a key 
instrument in the democratic control of public finance. It was a symbol of the 
prominence of collective decision-making on the question of which taxes were to be 
collected and what expenditures were to be made. However, it was soon clear that 
the principle of tax legality must incorporate a certain division of labour between the 
Budget Act and ordinary tax statutes in which the basic regulation of each specific 
tax was to be contained. This bifurcation 57 , that could have rendered compatible 
democratic legitimacy and efficiency, was (in some political communities) 
instrumentalised in order to reduce even further the democratic potential of the 
principle of No Taxation without representation. That was the case in Wilhermine 
Germany, where the distinction between formal and material laws originated in a 
dispute concerning the role to be played by Parliamentary approved Budgets within 
the scheme of sources of tax law 58 . 

§138. The main source of legitimacy of formal taxation is to be located in the 
substantive principles that govern the distribution of the tax burden among 
individuals. The principle of generality of taxation is conceived as an 
operationalisation of the general principle of impartiality. It requires that facts and 
law addressees should be defined in very abstract terms. When combined with the 


individual or the conscience. Like the government, it looked as though these ends had a particular 
sphere of activity assigned to them by nature itself (...) in the period of highest exaltation of the 
individual (...) the individual appears as an element which is not conscious of the great results of his 
own work”. 

54 Of course, not everybody agreed. Thomas Paine, who had become a French citizen and a Girondin 
delegate, expressed the arguments against such move in his speech to the National Convention on July 
1795: "I might here ask, if those only who come under the above description are to be considered as 
citizens, what designation do you mean to give the rest of the people?" Cf. Paine (1795,25). 

55 The Constitution of Pennsylvania (1776) seems to have been the first to use taxpaying as the criterion 
to confer voting rights, section 6: “Every freeman of the full age of twenty-one years, having resided 
in this state for the space of one whole year next before the day of election for representatives, and 
paid public taxes during that time, shall enjoy the right of an elector: Provided always that sons of 
freeholders of the age of twenty-one years shall be intitled to vote although they have not paid taxes”. 

56 Cf. Heller (1985, 288). 

57 Mayer (1950, 192). 

5S See Rodriguez Bereijo (1979). 
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principle of equality, it was considered as prohibiting different treatment according 
to socio-economic criteria, like income or wealth. Tax rates should either not 
discriminate at all between different taxpayers (like fixed rates in indirect taxes) or 
they should be strictly proportional to income (in the case of direct taxes, like those 
levied on the value of property). The principle of legal security was seen as a sort of 
safeguard of last resort that required tax laws to be codified, thus perfectly known in 
advance to taxpayers, and to be completely non-retroactive. 

§139. On what concerns the application of the tax system, the collection of taxes 
was trusted to public bodies. The liberal tax state gave rise to embryonic forms of 
tax administration, opting out both tax farming and transactional forms of tax 
collection. 

The concrete action of tax administrations was highly conditioned by two 
factors. On the one hand, the fact that revenue tended to fall behind expenditure, 
thus creating pressures to be slightly careful about the protection of individual rights 
vis-a-vis the revenue interest of the state. On the other hand, by the particular twist 
given to the principle of separation of powers in most European states. The 
combination of both factors led in most cases to the tacit arrogation by the emerging 
tax bureaucracy of the privileges characteristic of absolutist agencies. That explains 
the validation of the self-executing powers of the administration, especially of the 
tax administration, within the formal paradigm of tax law. 

5. THE MATERIAL TAX STATE: PERSONAL TAXES 

§140. However, it was not long before the social and economic consequences of the 
great liberist transformation began to unfold. Awareness of the limits of the 
economic system to provide for the conditions for social reproduction (and even for 
its own reproduction) grew with the passing of time. By the last quarter of the 
century, heterogeneous social groups forced the liberist tide to turn. Even if they did 
not offer clear alternatives, and even if they were not successful in their bid to 
power, they put sufficient pressure to force all States (whether democratic or not) to 
depart from the liberist paradigm. This made clear that the private ordering of 
society need to be framed by public norms, because the market system could not 
provide the conditions for its own viability 59 . The evolution of democratic systems 
turned political structures and norms more sensitive to the opportunity aspects of 
autonomy, something which led to what can be generally labelled as the 
materialisation of law, or the programming of legal norms in order to achieve 
certain social states of affairs. 

A careful look to dogmatic production allows us to add that the process of 
materialisation was not only due to a sort of dynamic internal to the economic 
system, but was openly guided by intellectual debate. In a way, the material 
paradigm can be seen as a result of a different conceptualisation of the very same 


59 


Polanyi (1944). For the American case, see Fiss (1993). 



102 


Chapter 3 


principles that were supposed to articulate the formal or liberist paradigm 60 . But it is 
also necessary to keep in mind the extent to which it was related to liberal ideas that 
were on the losing side after the Revolution, either elaborated anew or 
experimentally implemented within civil society (for example, we could explain the 
emergence of the basic institutions of systems of social security as an expansion and 
refinement of schemes of mutual aid implemented by citizens themselves). It is in 
this sense that the body of tax law doctrine reveals itself as an illuminating source of 
understanding of the history of taxation. 

The case against formalism was articulated through the assertions that (1) the 
private ordering of society depended for its legitimacy on public common action 
norms and (2) that individual autonomy need to be re-conceptualised in order to 
integrate at its core the opportunity aspects; this was generally associated with the 
idea that the basic rights guaranteed in liberal constitutions required for their 
meaningful enjoyment access to a minimum set of material resources. The key 
difference boils down to whether we can protect autonomy through just the 
recognition of formal equal liberty or if, on the contrary, it is absolutely necessary to 
guarantee the conditions for the genesis of autonomy 61 . 

The role of the tax system as a transmission belt of political change into the 
economic organisation of society was at the core of the reform proposals 62 . The 
overcoming of the formal paradigm and the emergence of the material one was 
reflected both in theoretical elaboration of taxes and of positive tax law systems. 

§141. The materialisation of positive tax law boiled down to three basic phenomena. 
First, it became clearly and openly permeated by social, political and economic 
values. Taxes were no longer abstract and technical devices, but they were to be 
assessed according to their capacity to bring about certain results. Second, the 
number of tasks assigned to the tax system grew considerably. To the liberist 
understanding of the system as a source of revenue to finance basic public goods, 
materialisation added redistribution of income and latter on the management of the 
economy, the tax system being considered as one of the basic pulls and levers in the 
hands of government to that effect. Third, the size of the public economy, measured 
in relative terms to the private one, grew exponentially. 

§142. The material paradigm of tax law was characterised by the replacement of ad 
rem with personal taxes as the core component of the system. Even if they might 
have been originally designed as contributing marginally to the total revenue 
proceedings, taxes like the income tax, the corporate tax or the estate tax grew 
exponentially in a few years and became the key component of such systems. This 
meant that the tax system ceased to be blind to the socio-economic circumstances of 
the taxpayer, and that ability to pay emerged as the key concept in the distribution of 
the tax burden among citizens. Indirect taxes were not eliminated, but they were 

60 Habermas (1996b, 773). See Fiss (1987) 

61 Habermas (1996a, 408). 

62 Cf. Schumpeter (1954a, 202): "Everything that happens in the political sphere reflects itself in the 

ideas about fiscal policy". 
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stigmatised as regressive. Customs duties were seen mainly as part of the 
commercial policy than as a relevant source of revenue. The crisis of international 
commerce, during the Great Depression, and the establishment of an international 
system of commerce after the War explain the shrinking revenue derived from such 
source. 

§143. The process started at the end of the century, but it accelerated after the First 
World War and gained pace after the Second. Although it is true that the main steps 
towards materialisation correspond to the emergence of modern income taxes, it 
cannot be forgotten that such measures were preceded by the political battles fought 
on the structure of the customs book. Alan Milward has shown convincingly that by the 
end of the century the meaning of customs duties had been completely reinterpreted. 
For example, while the 1862 French tariff was the work of a small coterie around 
Napoleon, the 1892 French tariff represented a move against the elitist character of 
previous tariff setting 63 . 

It might be convenient to add three further remarks. First, that a good deal of the 
specific new tasks assumed by the state were the result of institutionalising schemes 
of mutual aid already developed within civil society. This allows us to see the 
process of materialisation of public finance as taking place during a long period of 
time and not all of a sudden after the Second World War. The preparatory work was 
made in a good deal of cases by spontaneous schemes of mutual insurance. Second, 
that most of the transformations were based on long-running ideas, but they were 
implemented during exceptional periods. On many occasions the fiscal emergency 
caused by war paved the way for a further materialisation of the system. This 
increased significantly the level of resources channelled into the public economy, 
which were only slightly rolled back when peace was regained. Third, that the 
process of materialisation was related to a certain extent to the ethos of socialisation 
that prevailed at the time. The dissolution of traditional societal bonds brought to the 
fore not only the question of legitimacy, but also the problem of solidarity. 

§144. The increasing number of tasks the discharge of which was assigned to the 
state increased the need for public money. Additionally, the concept of public goods 
was transformed and detached from the standard definition provided by classical 
public finance and transformed into that of collective goods. The nature of the latter 
was to be defined according to the specific historical and political characteristics of 
each political community 64 . Additionally, the new collectivist spirit that prevailed in 
public finance reversed the classical interpretation of the hidden hand of the market 
and put it to use as the law of exponential growth of public expenditure. This new 
understanding was paradigmatically expressed in Wagner’s law 


Milward (1981, 63 and 65): “The imperfect mechanisms of incomplete democracies made the tariff 
books seem as important an expression of the political balance of the nation as the Constitution. They 
represented written compromises on real tests of political as well as economic strengh. Hence the 
extraordinary importance of tariffs in public argument when non-tariff barriers were probably, as now, 
much more important in regulating and obstructing international trade” 

Musgrave (1995). See also Backhaus (1997). 
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"On the whole, the realm of the state's activities has become ever more extensive, as the 
concept of the state developed, as people achieved higher and higher levels of 
civilisation and culture, and the more demands were consequently addressed to the 
state. This has also led to a continuous increased in the required state revenues, an 
increase that was generally even higher relative to the increase of the extent of state 
activity. The cause for this relative difference lies in the means employed by the state: 
these have become ever more complex, comprehensive and costly as one and the same 
need required an ever more perfect, higher and refined way of being satisfied. Consider 
by way of example the educational system! The phenomenon has the character and 
importance of a "law" in political economy, the requirements of the state are constantly 
rising as people progress" 65 . 

In more technical terms, this meant that the rent elasticity of demand of certain 
goods is higher than the unit, and for such reason, the ration of expenditure in public 
goods and services increases when rent grows. At any rate it betrays the same kind 
of trust in a logic of things that has a clear anti-normativist flavour. 

The dogma of the balanced budget was elided into that of the cyclical budget. This 
was the result of trusting to the system of public finance the basic role of steering the 
economy in order to achieve basic goals such as economic growth and full 
employment 66 . 

§145. The tax relationship accommodated the emerging public element by means of 
changing the understanding of one of the parties to it. The quasi-market exchange 
model was transformed in the “subjection-to-the-sovereign-tax-state” model. The 
bilateral character of the relationship was preserved but at the price of getting rid of 
the idea of equality between the two parties and of the objective standards to check 
the fairness of tax burden. The conception of tax was adapted to this new 
conceptualisation of the relationship. The image of exchange was changed by that of 
ability to pay and even for that of sacrifice. The latter betrays the coercive might of 
the state that was now regarded as central in the case for their justification. The idea 
of taxes as a complement of markets was transformed into that of purposive taxes 
that counterbalance spontaneous private ordering and can be put at many non¬ 
revenue purposes. 

In fact, this cancellation of any suspicion on public ordering explains the 
emergence of a new set of principles governing the system of public finance. First, 
neutrality and modesty of public resources were replaced by the insight at the core 
of Wagner’s law, namely, that economic resources channelled through the system of 
public finance grew at a higher speed than the economy itself. This open an horizon 
of unlimited growth of public expenditure. It was partially related to the latter 
replacement of the principle of balanced budgets with the principle of cyclical 
budgets. Second, the system was assigned an increasing number of tasks, as already 
indicated. Not only it was to be the source of revenue for a larger set of public goods 
(now to be defined in political and not in technological terms) but it was to play a 
major role in the redistribution of income within society and in the management and 
steering of the economy. Third, the distribution of the tax burden was to be governed 

Originally contained in Wagner Die Ordnung des osterreichischen Staatshaushalts. 1863., published 
in 1864 in Vienna, quoted from Backhaus (1997, 267) 

The classic statement is, of course, Keynes (1936). 
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by the principle of economic capacity or ability to pay. This implied moving away 
from the conception of taxes as proxies of prices in quasi-market exchanges to taxes 
as equal sacrifice. Fourth, the bilateral character of the tax relationship was 
preserved, but at the price of getting rid of the formal equality between the tax 
administration and taxpayers. The former was placed in a position of superiority, 
while citizens were reduced to subjection. The lack of operationalisation of the 
principle of ability to pay as sacrifice meant that as a matter of fact, the supremacy 
of the tax administration (reflecting the sovereign power of the state) trumped any 
possible argument against the concrete distribution of taxes. 

§146. In spite of the fact which social groups that supported materialisation were 
those endorsing the enlargement of the franchise and, consequently, the 
materialisation of tax law did not lead to the rescue of the democratic potentiality 
implicit in the general principle of legality of taxation. Although the element of 
publicity was given a prominent role, its democratic potential was tamed by 
associating it exclusively to the bilateral relationship that is established between the 
tax administration and taxpayers. This means that all the justificatory work is either 
avoided (by means of referring such question to the black box of the sovereignty of 
the state) or it is discharged by principles governing the substantive shape of 
taxation (that, as indicated, tended to refer the question back to the sovereignty of 
the state). 

§147. On what concerns the substantive principles of taxation, we can see a radical 
reconceptualisation of those proper of the formal paradigm. Generality was 
reinterpreted as allowing the personalisation of the tax burden according to the 
ability to pay of the individual, thus tying the amount of the tax burden to personal 
economic circumstances. Equality was materialised with the replacement of 
proportionality with progressivity as the basic inspiring principle. Finally, legal 
security was no longer exclusively tied to predictability. That component was to be 
balanced with the kind of security which derived from the existence of a general 
framework guaranteeing access to a minimum set of material resources. 

§148. Finally, on what regards the principles governing the implementation of the 
tax system, it was already indicated that the traditional privileges of the tax 
administration were legitimised once again. Now they were shielded against 
potential criticism by the description of the tax relationship as a public and bilateral 
one, in which the tax administration embodied the public interest characteristic of 
the sovereign. Once the utilitarian ethos characteristic of the substantive material 
principles of taxation became a troubled one, there was no countervailing criteria to 
the sheer supremacy of the tax administration. 
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6. THE TAX CRISIS: A MATTER OF TRUST. 

6.1 The Facts: the shrinking tax bases 

§149. The process of materialisation of tax law (that is, the reconstruction of 
positive tax norms according the material paradigm of taxation) was clearly tied to 
social transformations and developments. It is not exaggerated to say that two facts 
had a major impact. Those were the deep economic crisis that shocked market 
economies at the end of the twenties and the thirties (the Great Depression) and the 
radical transformation of society brought about by the two world wars. Both of them 
can be seen as critical moments which made clear the need of a new way of 
structuring the socio-economic order, and within it, the tax system. However, 
transformations were not automatic, and in democratic countries, they required the 
forging of complex political coalitions. The peculiar institutional structure of each 
country might be determinant in shaping the way in which each political process 
interpreted the requirements of materialisation. 67 . But, at any rate, the process was 
eased by the fact that it took place within a context of economic growth (which 
might have been rendered possible among other factors by the new tax system). 

§150. For a while, the legitimacy of the system was not too problematic 68 . This was 
due to a complex web of causes, among which we might select two as of paramount 
importance. On the one hand, the economic vision with which it was associated 
seemed to be able to rescue market economies from the previous crisis and to lead to 
a virtuous circle of economic growth and increase in the standards of living. After 
the War, Western states underwent a remarkable period of almost three decades of 
fast growth and almost full employment. Under such circumstances, the increasing 
size of the public economy could be financed out of economic growth. The latter 
made it possible to combine rising living standards with rising levels of public 
provision and expenditure. On the other hand, the war effort had changed the public 
mind concerning the need to implement different socialising measures. This seemed 
to galvanise socially motivated behaviour against the corroding influence of self- 
interest. 

This made the claim that the welfare state contained in-built stabilising 
tendencies feasible. A welfare state package will be attractive for a large majority of 
the electorate: on the one hand, a core constituency will be found in wage workers; 
on the other hand, other groups could be persuaded to support a welfare state, on the 
basis of a combination of self-interest and appeals to their altruism. Only a minority 
of narrowly self-interested individuals will combine to oppose the welfare state as 
such. Once the system is functioning, other groups can observe why it also works in 
their benefit. For example, an indirect effect of the welfare state is the formation of a 
high-skilled labour force. Regarding institutional self-reproduction, the basic claim 
is that once the system is well in place, any political program aiming at retrenchment 

67 Steinmo (1993). 

68 Of course, there are always dissenting voices. Among those, we can find partisans of the old formal 

paradigm of law and the relationship between it and the economic system, like Friedrich von Hayek. 
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will constitute political suicide; the more the system becomes a part of institutional 
and political arrangements, the more there is an institutional inertia which 
guarantees its preservation against radical changes 69 . 

§151. However, the virtuous circle got broken at some point. Available quality-data 
concerning the size of the shadow economy point to a progressive increase of tax 
evasion from the late fifties (Table 1). Tax bases, or in other words, the economic 
activities reported to tax authorities that trigger tax liability, started to shrink in the 
60’s 70 . The dramatic increase 71 of the shadow economy 72 and the exponential growth 
of tax fraud 73 explain this in pure causal terms. This reflects a dissatisfaction with 
the tax system, expressed by private action, and more specifically by tax evasion. It 
is important to notice that this is yet to be translated into a decrease of the total “tax 
catch”. To put it in different terms, the increase of the shadow economy has not 
reduced the money collected through taxes, but it has led to the placement of a 
heavier tax burden on the official economy. The resources at the disposal of the 
treasury have kept pace with the rate of economic growth, so that they have 

69 Offe (1996. 153-9) describes this institutional logic. 

70 ... . 

This is expressed in relative terms, or what is the same, compared to the total size of the economy. 

71 

Two main methods have been employed in economic literature, the so-called currency method and the 
model approach. The former assumes that shadow transactions are undertaken in the form of cash 
payments, thus leaving no trace. An increase in the size of the shadow economy will therefore 
increase the demand for currency. Further calculations are needed in order to make more precise the 
estimation, including the discount of conventional factors which increase currency demand and 
contrasting it with potential causes of increase of the informal economy (direct and indirect tax 
burden, transparency of the tax system, state regulation). The latter assumes that a set of variables 
serve as the indicators of the size of the shadow economy. However, both methods are open to 
criticism, and both have a hard time including factors like the perception of fairness in design and 
justice in operation of the tax system by taxpayers [See Schneider (1997, 6): “Other reasons -such as 
the impact of regulation, the complexity or visibility of the tax system, taxpayers’ attitude to the state, 
'tax morality’ and so on- are not considered because data for most countries are not available]. 
Additionally, detailed empirical findings are often of a confidential nature -see (Tanzi and 
Parthasarathi, 1993, 3). That might be explained, among other reasons because publicising detailed 
results might warn tax evaders of future monitoring action on the side of the tax administration and 

might also further erode the trust of the average citizen on the fairness of the tax system. 

72 

The shadow, informal or black economy refers to “all those perfectly legitimate activities, resulting in 
transactions (in kind or for payment) between individuals, which are (...) hidden from the authorities, 
principally the tax authorities”, in Pyle (1989:3). For the size of the shadow economy, see Table 1. 
The shadow economy has grown at three times the speed of the official one since the 60’s. Cf. The 
Economist, 3 May 1997. 

73 The overall level of tax fraud tends to be calculated by reference to the size of the shadow economy. 
Other sources of information concerning its size could be partial estimates of the tax administration 
concerning fraud on specific taxes (like excise taxation) or the counter-intuitive data on average 
income of different professional activities according to reported income. For example, in Italy and 
Spain, the average income of a liberal professional is lower or slightly higher than that of an 
unqualified employee, according to their income report. That goes against common experience and 
any serious estimation, pointing to considerable and widespread tax fraud. OLAF, the Antifraud Unit 
of the European Union, has estimated the levels of tax evasion associated with tobacco smuggling 
around 4.4000 million euro. See Financial Times, EU to sue Us tobacco groups, 21 july 2000 and the 
complaint filed before the US District Court for the Eastern District of New York in the case The 
European Community v. RJR Nabisco et al, available at 
http://www.nyed.uscourts.gov/pub/rulings/cv/2000/00cv6617cmp.pdf. 



108 


Chapter 3 


increased in absolute terms and at the very least they have not decreased in relative 
ones. 


Table 1. Size of the Shadow Economy 


Currency Demand Model Approach 

(% official GNP)(%official GNP) 


Country 

I960 

1970 

1980 

1990 

1994 

1960 

1978 

Austria 

0.4 

3.9 

5.0 

7.2 

8.32 1 

4.6 

8.9 

Belgium 

7.8 4 

10.4 

16.4 

19.6 

21.4 

4.7 

12.1 

Canada 

n.a. 

5.8/7.2 2 

10.1/11.2 

n.a. 

14.6 

5.1 

8.7 

Denmark 

3.8/4.8 

5.3/7.4 

6.9/10.2 

9.0/13.4 

17.6 

3.7 

11.8 

Germany 

2.0/2.1 

2.7/3.0 

10.3/11.2 

11.4/13.1 

14.5 1 

3.7 

8.6 

Finland 

n.a. 

n.a. 

n.a. 

n.a. 

n.a. 

3.1 

7.6 

France 

n.a. 

3.9 

6.9 

9.4 

14.3 

5.9 

9.4 

Ireland 

n.a. 

4.3 

8.0 

11.7 

15.3 

1.7 

7.2 

Italy 

00 

-F* 

10.7 

16.7 

23.4 

25.8 

4.4 

11.4 

Japan 

n.a. 

n.a. 

n.a. 

n.a. 

n.a. 

2.0 

4.1 

Netherlands 

n.a. 

4.8 

9.1 

13.9 

13.6 

5.6 

9.6 

Norway 

1.3/1.7 

6 . 216.9 

10.2/10.9 

14.5/16.0 

17.9 

4.4 

9.2 

Spain 

n.a. 

n.a. 

18.0 3 

21 

n.a. 

2.6 

6.5 

Sweden 

1.5/1.8 

6.8/7.8 

11.9/12.4 

15.8/16.7 

18.3 

5.4 

13.2 

Switzerland 

1.2 

4.1 

6.5 

6.9 

7.5 1 

1.1 

4.3 

UK 

n.a. 

2.0 

8.4 

10.2 

n.a. 

4.6 

8.0 

USA 

2.6/4.1 

2.6/4.6 

3.9/6.1 

5.1/8.6 

9.4 

4.6 

8.3 

Source: Schneider (1997). 

1996, 2 1975, 3 

1978, 4 1965 






Firstly, the lack of satisfaction with tax systems has tended to be expressed 
through the private act of evading taxes and less so through a public criticism of the 
existing tax model. This renders the phenomenon more worrying. If only because 
the public dimension is absent. People just evade in the secrecy of their homes (or 
that of their tax consultants) 74 . 

Secondly, the total tax yield, measured in terms relative to the total size of the 
economy, has not decreased. Increasing the tax effort of the shrinking official 
economy has compensated the loss of revenue derived from the erosion of tax bases. 
Even if the pattern of growth of the public economy indicates a deceleration in its 
growth or even a slight contraction, the tax crisis is yet to reduce the resources at the 
disposition of public institutions. 


74 This is more threatening than widespread public opposition to the tax system. Even most forms of 
civil disobedience are less problematic, because they challenge the prevailing political conception but 
at the same time point to an alternative one on the basis of which it is possible to structure social 
relationships. Cf. Arendt (1975). The threat to stability posed by disobedient citizens is to be blamed 
on the abuses of political authorities that force individuals to make use of this measure of last resort. 
On this, see Rawls (1968, 255). 
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6.2 Theories of the Tax Crisis 

§152. A democratic theory of tax law needs to offer a diagnosis of the malaise 
which affects the tax system. If it is to be relevant for the articulation of positive 
measures of reform of the tax system, it needs to have a theory explaining why an 
increasing number of citizens decide not to comply with their tax obligations. 

Two main hypothesis have been offered as an explanation of the phenomenon, 
namely, the theories of the fiscal crisis and of the increased opportunities for 
evading taxes derived from globalisation. Let’s analyse them and explain why they 
are unsatisfactory. 

§153. Some authors have argued that the crisis must be seen as a reproduction one. 
This is related to a certain theory of capitalism as a social structure. Authors such as 
O'Connor consider that we are facing a fiscal crisis, or in other words, a situation in 
which public expenditure chronically exceeds income, and the gap cannot be filled 
by means of having resort to the issue of new public debt. The pressure over 
expenditure derives from the need to combine two conflicting objectives, namely, to 
ensure the maintenance of a certain level of profits to capitalist enterprises, and the 
acquisition or purchase of legitimacy among the population in general. There are 
other versions that can be seen as complementing this main thesis. Some have 
argued that the levels of increase of corporate profits exceed the companies’ 
capacity to make new investments. The progressive reduction of corporate taxes has 
increased the size of capital not reinvested and this has led to a reduction of 
economic growth that further affects the resources available to public institutions 75 . 
Others argue that the whole discourse on globalisation betrays an attempt to reduce 
such conflict by means of substituting the welfare state as a source of legitimacy for 
a discourse on the unfeasibility of such an arrangement in a globalised economy. 

§154. Other authors, and as already argued, stress that the tax crisis must be traced 
back to the increasing opportunities to evade the tax net. They rely on a sort of tax 
psychology that depicts taxpayers as naturally inclined to evade taxes and reduce in 
this way their tax liabilities 76 . The social and economic structural changes brought 
forward by technological changes would have led to forms of social organisation 
within which the individual finds new opportunities to evade taxes. The exponential 
growth of tax havens, coupled with the liberalisation of the movement of capitals, 
constitute major reasons behind the tax crisis, according to these authors. 

§155. However, neither argument is fully convincing. 

Firstly, some remarks on theories concerning the reproduction crisis of 
capitalism. On the one hand, they depend on the general validity of social and 
political theory, on which they rely, which can be subject to criticism. On the other 
hand, and leaving this wider question for the sake of the argument, it seems to me 
that they do not sufficiently account for the maintenance of the weight of the public 

75 


76 


Median (1984). 
Cf. §75. 
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sector at historically high levels. The tax system has continued to control a sizeable 
share of the national income of each country. In this sense, it is not so clear that we 
are undergoing a revenue crisis. That becomes more obvious when one places the 
fiscal uneasiness in a historical context. The money collected through taxes keeps on 
being massive, but several distortions are slowly creeping in 77 . 


Table 2. Public expenditure over time in representative countries 



1870 

1913 

1920 

1937 

1960 

1980 

1990 

1996 

France 

12.6 

17.0 

27.6 

29.0 

34.6 

46.1 

49.8 

55.0 

Germany 

10 

14.8 

25.0 

34.1 

32.4 

47.9 

45.1 

49.1 

Italy 

13.7 

17.1 

30.1 

31.1 

30.1 

42.1 

53.4 

52.7 

Spain 

n.a. 

11.0 

8.3 

13.2 

18.8 

32.2 

42.0 

43.7 

Sweden 

5.7 

10.4 

10.9 

16.5 

31.0 

60.1 

59.1 

64.2 

UK 

9.4 

12.7 

26.2 

30.0 

32.2 

43.0 

39.9 

43.0 

USA 

7.3 

7.5 

12.1 

19.7 

27-0 

31.4 

32.8 

32.4 


Source: Tanzi and Schuknecht (2000). 


Secondly, moving to the interpretation based on the effects of globalisation upon 
tax systems, it can also be challenged in general and in applied terms. First, this kind 
of argument only makes sense to the extent that we assume that any conception of 
the right, or in other words, any public thin substantive conception aimed at 
determining certain basic principles of social order is to be seen as an attempt at 
manipulation. As argued in the previous chapter, liberists arguments can be seen as a 
re-interpretation of communitarian theories that add the further premises that 
collective identities have irreversibly disintegrated, and that there is no other 
possible source of trust-building and willingness to co-operate 78 . Once we claim that 
the basis of social co-operation can rest on something other than collective identity 
and rational instrumental action, the complete set of arguments of the Hobbesian 
conception of public reason look less impressive. Secondly, it has already been 
argued that this theory has a hard time explaining why the crisis goes back as far as 
the 60’s, well before what is usually defined as globalisation had started to unfold 
(the increase in the size of the shadow economy was already clear in the 60’s, well 
before Breton Woods and the adoption of the first steps towards the liberalisation of 
the capitals’ movements). Moreover, if their argument were right, then the degree of 
openness of an economy would have an influence on the size of the shadow 
economy. There is not much evidence of this. 


Genschel (1999,4). 
Offe (1996, 118). 


78 
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Table 3. Tax Revenue (as percentage of national income, including social security 

charges) 



1978 

1981 

1985 

1989 

1992 

1994 

1996 

Australia 

26.8 

29.3 

30.0 

30.6 

28.7 

29.9 

n.a 

Austria 

41.4 

42.5 

43.1 

41.0 

43.2 

42.8 

45.7 

Belgium 

45.0 

45.0 

47.7 

44.5 

44.9 

46.6 

47.0 

Canada 

30.8 

33.6 

33.1 

35.1 

36.4 

36.1 

n.a. 

Denmark 

43.4 

45.3 

49.0 

50.7 

49.2 

51.6 

52.0 

Finland 

38.2 

38.9 

40.8 

43.4 

46.8 

47.3 

48.9 

France 

38.6 

41.9 

44.5 

43.7 

43.7 

44.1 

45.5 

Germany 

37.9 

37.7 

38.1 

38.2 

39.0 

39.3 

42.0 

Greece 

28.8 

29.6 

35.1 

34.6 

40.8 

42.5 

n.a. 

Iceland 

n.a. 

31.2 

28.4 

32.5 

32.2 

30.9 

n.a. 

Ireland 

31.3 

35.0 

36.4 

35.4 

36.2 

37.5 

n.a. 

Italy 

27.4 

31.4 

34.5 

37.9 

42.1 

41.7 

n.a. 

Japan 

24.0 

26.2 

27.6 

30.7 

29.2 

27.8 

n.aq 

Luxembourg 

48.8 

46.4 

46.7 

42.3 

42.5 

45.0 

n.a. 

Netherlands 

43.6 

44.1 

44.1 

44.9 

46.8 

45.9 

n.a. 

New Zealand 

31.8 

33.8 

33.3 

38.7 

36.2 

37.0 

n.a. 

Norway 

46.6 

48.7 

47.6 

41.3 

41.0 

41.2 

n.a. 

Portugal 

26.4 

30.4 

27.8 

30.8 

33.4 

33.0 

n.a. 

Spain 

22.8 

25.4 

28.8 

34.6 

36.0 

35.8 

n.a. 

Sweden 

50.3 

50.1 

50.0 

55.5 

51.0 

51.0 

55.2 

Switzerland 

31.6 

30.6 

32.0 

31.7 

31.9 

33.9 

n.a. 

Turkey 

17.0 

23.4 

15.4 

18.7 

22.4 

22.2 

n.a. 

UK 

33.0 

36.5 

37.9 

36.2 

35.1 

34.1 

35.9 

USA 

28.9 

29.7 

26.0 

27.0 

26.7 

27.7 

n.a. 

Average 

34.3 

34.9 

35.9 

36.7 

38.8 

38.4 

n.a. 


Source: OECD (1978-94), Eurostat (1996). 


6.3 The tax crisis as a legitimacy crisis 

§ 156 . The alternative explanation that is put forward in this section boils down to 
the following. The tax crisis must be interpreted as a legitimation crisis, to borrow 
the term (and hopefully the concept) from Habermas. The main problem is that 
taxpayers increasingly do not find rational grounds for the recognition of their 
obligations 79 . This is the result of the divorce between the design of the tax system in 
constitutional terms (its main principles were turned into constitutional law after the 
Second World War in many Western countries) and the reality of its 
implementation, mediated by an increasingly incoherent set of positive tax norms. 


79 


Habermas (1973, 101). 
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We are definitely in a vicious circle. Opportunities to evade are not homogeneously 
distributed, so the higher evasion is, the heavier the tax burden which falls on the 
non-mobile, like non-skilled labour 80 . 

§ 157 . The increasing gap between constitutional principles and positive tax norms is 
due to the forces released by the concrete ways in which the tax system became 
materialised. 

Allow me a short detour in order to explain this. As we will see in more detail 81 , 
taxes have a tendency to become opaque in respect of the duties which they proceed 
to institutionalise and in respect of the items of public expenditure which they help 
to finance. Among other reasons, this is because the connection between taxation 
and expenditure only takes place at a systemic level. Modern systems of public 
finance have a tendency to consider the problems of how to allocate the tax burden 
and the problem of how to spend public money as fully autonomous ones. As we 
will see, the move from the formal to the material understanding of tax law, in itself, 
increases the opacity of the tax system. This is so because the increase in the number 
of tasks assigned to the tax system implies an increase in the number of patterns of 
allocation of the burden that have to be taken into account when designing the tax 
system. 

Now we go back to the original line of reasoning. The specific way in which 
materialisation proceeded has made things worse. The need to increase public 
expenditure necessitated increasing taxes. But the need to build sufficient political 
support and the goal of achieving certain economic goals directly through the tax 
system led to a combination of high tax rates with a plurality of exceptions and 
exemptions. The political coalitions that supported the welfare state were comprised 
of very different sorts of interests which supported different kind of measures. As a 
result, the need to keep a certain degree of transparency throughout the system was 
considered as secondary. To this we have to add that either judicial decisions relying 
on the principle of horizontal equality or the periodical use of the tax system to 
implement new macro- or micro-economic measures exacerbated this process. A 
vicious circle of ever decreasing transparency was initiated. The result was a 
growing gap between the proclaimed principles of the system and the reality of its 
implementation. This tendency is at the root of the increasing levels of non- 
compliance. At the same time, non-compliance has increased the opacity of the 
system. Tax reform has begun to include among its rationales the need to adapt to 
certain levels of tax avoidance, and to cash in fairness for the insurance of certain 
levels of revenue. A clear illustration of this is the tendency to offer a differentiated 
and more beneficial tax treatment to certain kinds of income, such as capital gains 82 . 


According to Eurostat, taxes on employed labour were 43.2% of total tax revenue in 1970 and 51.4, 
almost eight points more, in 1995. 

Cf. §§183ff. 

For a criticism, see Eisenstein (1961, chapter 5). The trend seems unstoppable. Recent examples are 
Spain (Decree-Law 6/1996, of June 7th, on Tax Measures) and the UK (Prudent for a purpose: 
working for a stronger and fairer Britain, in which the Chancellor of the Exchequer, Mr. Brown, 
announces that capital gains tax for business assets will go down to 10% in four years). 
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As already pointed, this dichotomy has had some paradoxical results. Tax 
scholars could analyse a materialised tax system relying on a formal methodology 
thanks to the fact that there were plenty of technical questions to be solved due to 
the impenetrability of the tax jungle. 

§ 158 . The divorce between the general design of the tax system and its 
implementation is basically due to the high levels of tax evasion. This can be traced 
back to the increasing opaqueness of the tax system. In such a context, the 
weakening of the motivation provided by the socialising ethos , in the post-war era, 
and later on, the increased opportunities to evade, had an impact on the tendency to 
comply because individuals were already distrustful towards tax systems. To this, it 
is necessary to add that the more people evade, the more they have a reason to do so. 
The general obligation to pay taxes, like other similar legal obligations which 
organise the discharge of duties in order to achieve complex social goals, is quite 
vulnerable to the erosion of spontaneous compliance on the part of legal subjects. 
This is because it reduces the reasons to trust that the above-mentioned goals can be 
achieved at all or at least that it will be possible to do so without exploiting those 
individuals who comply spontaneously. This is specially so in the case of taxes, 
because the chances of evading and getting away with it are quite unevenly 
distributed. Technological change has rendered it easier for some individuals to 
avoid the net of the tax inspector (for example, those with mobile sources of 
income) but it has made it harder for others, given the increase in the mechanisms of 
control available to tax authorities. This leads us to a paradoxical state of affairs. 
Even those who pay might be reluctant to censure those who avoid compliance with 
their obligation. 


6.4 Some provisional conclusions: once again on the need for a normative theory 
of democratic tax law 

§ 159 . The description, analysis and attempt to explain the tax crisis make it clear 
that the tax crisis poses a serious threat to the viability of present socio-economic 
arrangements. The tactic of patching and amending the tax system leads to a shifting 
of the burden from those who can avoid taxes to those who cannot, and this further 
undermines the tax credit of the system. These sorts of revenue-maximising 
measures can be seen as a self-fulfilling prophecy with regard to the lack of 
spontaneous compliance by taxpayers. The only real solution requires going through 
a normative reconstruction of the tax system. 

That is not to be taken as an easy task. There is a need for political imagination 
in order to design institutional structures within which individuals might recover the 
trust in the tax system 83 . For example, it might be found that this requires a certain 
degree of co-ordination of legal systems. This does not necessarily imply a full 
harmonisation of taxes. A more moderate solution based on some sort of Tobin tax 


83 


See OECD (1998). Cf. §197. 
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putting sand in the wheels of speculative capital 84 , coupled with an explicit 
endorsement of the principles of recognition and enforcement of tax judgments as 
they are applied in other legal fields, might constitute a starting point which is less 
intrusive into the autonomy of each political community to select a certain tax mix. 
This essay constitutes only a partial attempt at providing some elements of the 
central piece of the legitimacy puzzle. 

7. TOWARDS A PROCEDURAL PARADIGM OF TAX LAW? 

§ 160 . The materialisation of tax law has dramatically changed the way in which 
taxes were conceptualised. It brought to the fore the publicness of taxes and ruled 
out the metaphorical reference to taxes as prices. However, the new 
conceptualisation of taxes did not realise all the possibilities implicit in the move. 

§ 161 . The public character of taxes was not associated with the relational character 
of taxes, but was interpreted in a way that strengthened the superior position of the 
institutional party to the relationship, namely the state in general terms, and in 
concrete cases, the tax authorities. This implied the main following consequences. 
First, the downplaying of political participation as a source of justification of tax 
systems. The latter question was reinterpreted as a sort of scientific question, in 
which correctness was much more important that democracy. The ethos of the 
economists of the marginalist school who looked for the Holy Grail of a 
mathematical formula of just taxation was more influential than their concrete 
research. Second, the specification of substantive principles of taxation became quite 
vague. The allocation of the tax burden according to the principle of ability to pay 
was not related to sufficient criteria for determining such ability in ways that could 
be easily checked by individuals. Third, the combined effect of praising the 
sovereign position of the state and the reduced transparency of substantive principles 
of the design and implementation of the tax system increased the effective discretion 
left to tax authorities. This was further supported by the tendency to tie together 
such discretionary powers and their efficient action on behalf of the material 
understanding of tax law. 

§ 162 . This diagnosis implies that what a democratic theory of tax law must seek to 
do is to render transparent once again the connection between a certain set of 
positive tax norms and the background obligations which the system is supposed to 
organise in an institutional form. This needs to be done with the help of a new 
concept of taxes and of a set of principles that help programming the tax system, and 
that spell out the consequences of such conception. This is the same idea that 
Habermas’ move from the material to the procedural paradigm of law, only that 
now specified in the context of tax law. 


84 


Cf. Tobin (1978), Tobin (1994). A good deal of bibliographical references and reports on political 
initiatives to implement the Tobin tax can be found at http://www.tobintax.org 
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First, and concerning the concept of taxation, we need to transcend any 
characterisation of the tax relationship in bilateral terms, be them private (formal 
paradigm) or public (material paradigm). Taxes are institutions that can only be 
properly understood if one takes into account the existence of two kinds of 
relationships associated to them. The horizontal one relates all members in a 
relevant sense of a political community, and corresponds to the mutual and diffuse 
rights and obligations deriving from the fact of sharing such community and also a 
series of common action norms written with the help of the grammar of law. The 
series of vertical relationships, at the very least as many as specific taxes are paid, 
translate into a precise institutional format such diffuse obligations, rendering them 
concrete and determinate. That means that taxes are public and multilateral. 

Second, and specifically on the principles of taxation, the procedural paradigm 
must rest the case for the legitimacy of the tax system on a complex theory of 
legitimacy built upon three different pillars, namely legitimacy through 
participation, legitimacy through substantive correctness and legitimacy through 
guaranteed implementation. On the one hand, a procedural understanding of tax law 
calls for a reconnection of the principle of legality with the value of participation as 
a source of legitimacy. In more technical and positive terms, this implies both 
rethinking the terms of the division of labour between the Budget Act and ordinary 
tax laws and imagining new ways of increasing participation in the making of tax 
laws. On the other hand, substantive principles should be reinterpreted taking into 
account the legitimate tasks assigned to the system of public finance (namely, 
provision of public goods, redistribution of resources and management of the 
economy). More specifically, it should connect a structured and differentiated 
argument for redistribution with the problem of the structure of progressivity of the 
tax system as a whole. Finally, it should re-characterise the implementation of the 
tax system as the unfolding of the normative consequences implicit or arguable from 
tax norms and to program the tax administration as the representative of the interests 
of taxpayers in the process of application of tax law. 
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JUSTIFYING THE GENERAL OBLIGATION TO PAY 

TAXES (1) 

The Structure of the Obligation to pay taxes 


This must be done in such a way that the people taxes itself 
Kant, The Metaphysics of Morals 

1. Introduction; 2. The peculiar structure of the general obligation to pay taxes; 

2.1. Taxes as the institutionalisation of the obligation to share the burdens derived 
from the existence of the political community; 2.1.1. Focusing the object of our 
research; 2.1.2. The tasks of the obligation to pay taxes; 2.1.3. Specific properties; 
2.2 The tax subsystem; 2.2.1. Why tax law should be considered as a subsystem; 
2.2.2. Consequences; 2.3. Why the obligation to pay taxes is opaque towards the 
background duty it institutionalises; 2.3.1. The discharge of the duty takes place 
through the combination of taxation and expenditure, but both sides are connected 
only at a systemic level; 2.3.2. Concentration of the Enforcement and Monitoring 
powers on the tax administration; 2.3.3. Different patterns of distribution are 
required by different rationales for redistribution; 2.3.4. Other factors that render the 
obligation opaque and cannot be justified; 2.4. Tax law as public and multilateral; 3. 
Moving Coercion from core to periphery; 3.1. Against prescriptivism; 3.1.1. 
Prescriptivism as legal theory; 3.1.2. Applying prescriptivism to tax law; 3.2. 
Coercion as ensuring the factual conditions under which normative reasons to act 
apply; 3.3. Taking coercion seriously; 3.4. Some implications. 


1. INTRODUCTION 

The task that we set ourselves at the outset of this research was to think tax law 
democratically. We said that to do this we need to revise the idea of taxation that we 
have in mind when we participate in discourses on tax law, the kinds of relationships 
that the approval and collection of taxes gives rise to, and the principles which 
articulate specific tax norms into a system. That is, we have to reconsider the 
conception, the structure and the general principles of taxation. 

This is what we are about to do now. The next three chapters combine 
descriptive and normative elements. In them, we proceed to reconstruct the structure 
of the obligation to pay taxes, on the basis of how it is structured in really existing 
tax systems. The fact that the analysis has an empirical basis justifies that I talk of a 
reconstruction. At the same time, an eye is kept on the need to redeem the claim to 
legitimacy of tax systems. 
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The strategy is the following. First, we try to determine what is peculiar about 
the obligation to pay taxes when compared to other legal obligations (or what is the 
same, to determine what is peculiar of taxes operating as a system). Second, we put 
forward the set of tasks the discharge of which should be assigned to the tax system 
(that is, we determine what should the tax system be in charge of doing). Third, we 
consider why it is the case that the obligation to pay taxes needs to be justified by 
reference to a complex, not a simple, theory of legitimacy (or what is the same, we 
will determine how a justification of the obligation to pay taxes would look like). 
Fourth, it will be argued that the legitimacy of taxes needs to be grounded on the 
argument that tax system is structured according to a certain set of general legal 
principles. This moves us quite naturally into chapter 7, which is the reconstruction 
of the reasoning of constitutional courts (the Spanish one) in tax matters. By means 
of referring legitimacy to a set of governing legal principles, we require of a 
democratic theory of tax law to get engaged not only in the enumeration of such 
principles, but to get concerned about the juridification of standards of taxation in 
the activist state. At such point we will be able to understand why our present task 
builds upon the effort of a certain sector of tax law dogmatics to affirm tax law as 
law. The apparent tautological character of the statement is refuted when one 
considers the implications of certain conceptualisations of the tax phenomenon as 
non-legal or metalegal. Affirming the legal character of taxes is far from futile. Not 
only a tax system that could be mapped according to general legal principles would 
elicit spontaneous compliance on the side of taxpayers, but it will be one within 
which legal reasoning would be far easier. 

More specifically, this chapter aims to reconstruct the obligation to pay taxes by 
taking into account those of its features which are considered central by tax scholars 
and, at the same time, fully endorsing the normative standpoint characteristic of the 
general theory of democratic tax law. 

Taxes are one of the basic institutions of modern legal systems. In spite of that, it 
is highly frequent to think of tax norms as peculiar, different or even abnormal 
norms. This chapter aims to show that there is something substantive to such an 
argument, but that it is not what usually underlies the case for the special character 
of tax norms. Thus, 1 do not stress the non-legal or metalegal character of tax norms 
on the basis of economic, political or sociological arguments, but I describe their 
peculiar legal features. In the following paragraphs it is claimed that all genuine 
peculiarities of tax norms derive from the fact that we can make full sense of tax 
norms only if we consider them as part of the set of all tax norms, or what is the 
same, the tax system, and if we consider the latter within the wider framework of the 
system of public finance, which includes also the norms governing public 
expenditure. This does not go against the legal substance of tax norms, but it allows 
us to see the double-folded character of the obligation to pay taxes, which is placed 
in-between the abstract duty of solidarity and the institutional and consequently 
specific obligations created by tax law. By exposing the existence of both horizontal 
and vertical relationships at the core of any obligation to pay taxes, we will be in a 
good position to offer an explanation of the role played by coercion in democratic 
tax law without making of force an essential component of legal norms. It will also 
help us understanding why legal dogmatics has been quite at unease when reasoning 
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with tax norms (for example, why the issue of interpretation of tax norms has been 
so controversial). 

The two sections of this chapter deal with the structure of the general obligation 
to pay taxes and the role that coercion plays in tax law. 

The first combines a descriptive and a normative approach. It starts by analysing 
the structure of the obligation to pay taxes. On the one hand, it is argued that as it is 
the case with other legal obligations, it is necessary to keep in mind that the 
obligation to pay taxes proceeds to institutionalise some previous background (in the 
sense of non-institutional) duties, that in this case is that of sharing the burdens 
derived from the existence of the political community with its other members 1 . On 
the other hand, it is said that the obligation to pay taxes both discharges some 
common tasks assigned to legal norms in a peculiar way (for example, it deals 
extensively with the organisation of the discharge of the duty, offering criteria that 
allow to determine specifically the obligation that is owed by each member of the 
political community) and it also takes care of some other peculiar functions (like 
monetarising and allocating according to principles of distributive justice the 
background duty). From this, the conclusion is reached that we need to consider tax 
law as a special subsystem within the larger legal system (something that reflects the 
preoccupation of tax scholarship with the autonomy of the discipline, but founding it 
on a different basis) and that there is a value in considering that questions of tax 
compliance should be mediated not only by the general obligation to obey the law, 
but also by the general obligation to pay taxes. Additionally, it is argued that the 
opaqueness of the tax obligation in respect of this background duty is due to the fact 
that the tax obligation and the background duty are connected at a systemic level, to 
the different criteria of distribution of the burden that the system is supposed to 
incorporate, and to the centralisation of enforcement powers in the hands of the tax 
administration. Finally, some remarks are made concerning the public and relational 
character of tax law. 

The second section aims to redefine the role played by coercion in tax law. It is 
argued that seeing taxes as mainly a matter of coercion runs counter to a democratic 
theory of tax law, because individuals can no longer see themselves as both authors 
and subjects of the law. First, and with the help of a thought-experiment, it is argued 
that taxes cannot be mainly a matter of coercion, because even if coercion was not 
necessary, there would be certain basic roles discharged by taxes. Second, it is 
further claimed that coercion should be envisaged as an essential tool ensuring that 
most people comply with the law, by the triple means of (a) ensuring those willing 
to comply, but afraid of others not doing so, that there is a point in complying with 
the law, (b) of further motivating those who might not find enough force in their 

1 For a positive argument, see the judgment of the Spanish Constitutional Court STC 197/92 : “The 
ultimate and autonomous foundation of tax norms, to be distinguished from the one proper of the 
principles referred in article 9 section 3 [of the Constitution] is the constitutional duty to share the 
financial burden derived from public expenditure according to economic ability to pay, as stated in 
article 31, section 1, of the Constitution” [“[E]l fundamento ultimo y autonomo de las normas fiscales, 
distinto del que poseen los contenidos en el citado articulo 9.3., se encuentra en el deber 
constitucional de todos los ciudadanos de contribuir al sostenimiento de los gastos publicos de 
acuerdo con su capacidad economica que establece el articulo 31.1 de la Constitution”]. 



120 


Chapter 4 


own wills to comply, and (c) of offering a strategic reason (the fear of sanctions) to 
those who fail to consider the moral reasons to obey. Third, it is said that this 
different understanding of the role of coercion is to be preferred because it avoids 
the general flaws of prescriptivist theory, it detaches the justification of taxes from 
the supremacy of the sovereign (thus, further side-stepping the systemic 
consequences that filter back in the solution of concrete tax problems) and it allows 
one to give full force to the multilateral character of the tax relationship. This is 
compatible with stressing the ambivalence of coercion, that can not only be put at 
the service of legitimate democratic power but also of violence. Part of the 
justification of coercion is to be found in its capacity to eliminate the worst forms of 
violence. Finally, some implications are considered: (a) the need to move the centre 
of gravity of tax law from tax penalties or sanctions to the norms defining tax 
events; (b) the conceptualisation of the tax authorities as proxies or agents at the 
service of the interests of taxpayers; (c) the need to consider the taxpayer as the main 
addressee of tax norms; (d) the need to pose the question of the justification of tax 
norms by reference to the background duties they proceed to institutionalise. 


2. THE PECULIAR STRUCTURE OF THE GENERAL OBLIGATION TO PAY 

TAXES 


2.1 Taxes as the institutionalisation of the obligation to share the burdens derived 
from the existence of the political community 

§163. At the beginning it was justification. The image of law as an institutional 
order is coupled to a certain understanding of the relationship between law and 
morality. It has been argued that the two are mutually complementary orders. Law 
can be seen as a peculiar kind of translator of morality into institutional structures. 
While morality is the only source of categorical reasons for action, the legal form 
allows us to overcome the basic cognitive, motivational and organisational demands 
that plague morally-based conflict-solving and co-ordination 2 . Even if tr anslators are 
sometimes traitors, law cannot avoid borrowing its legitimacy from morality, even if 
adding a disclaimer related to the kind of limiting conditions to morality that make 
law an attractive complement of it. 

Applying this model to taxes requires taking into account how tax law proceeds 
to translate (even if only partially, as we will see in some paragraphs) the duty to 
share the burdens derived from the existence of the political community into specific 
obligations assigned to its members. This has been labelled as a duty of solidarity in 
economic, social and political matters 3 . Leaving aside the question of terminology, 

2 Cf. §9. 

Cf. Rawls (1971, 106): “The ideal of fraternity is sometimes thought to involve ties of sentiment and 
feeling which it is unrealistic to expect between members of the wider society. And this is surely a 
further reason for its neglect in democratic theory. Many have felt that it has no proper place in 
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such duty constitutes the most direct source from which tax law (understood as an 
autonomous subset of norms within the larger legal system) borrows its legitimacy 
(a previous but more indirect source is of course the legitimacy of the whole legal 
system). As it was remarked concerning the legal system as a whole, the relationship 
between the tax system and the background duty it proceeds to translate to an 
institutional form is not a simple matter, but the case for the justification of taxation 
cannot avoid taking this link into account. 


2.1.1 Focusing the object of our research 


The different kinds of obligations that derive from the tax system 

§164. The tax system imposes a series of obligations on the members of the 
political community, or on those related in a relevant sense to it. Thus, permanent 
residents, who are not “members” from a constitutional perspective (to the extent 
that they are not citizens and on such a basis do not have full access to political 
rights), are treated in the same way as citizens for tax purposes 4 . Some of these 
obligations consist in the payment of a certain amount of money (all of which can be 
generally labelled as the “general obligation to pay taxes”). Others require the 
performance of certain activities or bearing passively the action by the tax 
administration or some of its collaborators (and some refer to them as “the general 
obligation to collaborate with the tax administration 5 ). It includes, among others, the 
obligation of self-assessment of tax burdens or provision to the tax administration of 
the data necessary to proceed with such assessment, obligations related to the 
keeping of proper accounts and registers, to withholding taxes at source and 
transferring them to the administration or to the transmission of relevant information 
which might come to their knowledge to tax authorities 6 . If we refer to the whole set 


political affairs. But if it is interpreted as incorporating the requirements of the difference principle, it 
is not an impracticable conception”. See also Koller (1992). 

4 However, sometimes there are some marginal and quite hidden discriminations at work. See, for 
example, the judgment of the European Court of Justice in case C-175/88 Biehl v. Luxembourg , ECR 
1-1779. The case concerned the right to claim the restitution of the difference between the Income Tax 
due at the end of the year and the amounts withheld at source on account of such tax. Such right was 
exclusively granted to those resident in the Grand Duchy of Luxembourg for the whole fiscal year. To 
the extent that, as a matter of fact, it was foreigners who tended to be deprived of the right to restitution, 
the Court found that the provision discriminated against non-nationals. 

5 Escribano (1988, 326-7). 

6 Article 35, par. 1, second point of the Spanish Ley General Tributaria (the Spanish Tax Code) states 
that: “[All subject to taxation] are also obliged to provide all assessments and communications 
requested by the act of each tax”. Its second section further adds that “[Subjects to taxation] are 
obliged to keep and maintain books, registers and other accountability items as established; to 
facilitate inspections and verifications, and to make available to the Administration all the data, 
reports and certified documents related to the tax event” [“Estan igualmente obligados a llevar y 
conservar libros de contabilidad, registros y demas documentos que en cada caso se establezca; a 
facilitar la practica de inspecciones y comprobaciones, y a proporcionar a la Administracion los datos, 
informes, antecedentes y justificantes que tengan relation con el hecho imponible”]. Regarding 
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of obligations as the “general tax obligation”, we should differentiate between the 
general obligation to pay taxes and the general obligation to collaborate with the tax 
administration. 

The main object of this work is the general obligation to pay taxes. Such choice 
is justified by the central place assigned to it within the tax system. The whole tax 
structure is concerned with establishing or determining the tax debt and its 
redemption through payment. It is the need to ensure the fair implementation of the 
system which gives rise to the different procedures within which the general 
obligation to collaborate with the tax administration gives rise to concrete 
obligations. In such circumstances, they can be seen as arising from the duty to share 
the burdens derived from the existence of the political community, in this case, 
corresponding to the specific burden of ensuring the correct functioning of its 
institutions. Once we are concerned with the justification of the general obligation to 
pay taxes, the general obligation to collaborate with the tax administration appears 
as ancillary, because all its concrete manifestations are to be justified by reference to 
the general obligation to pay taxes. However, it is important to notice that the way in 
which these obligations are structured and the countervailing rights granted to 
individuals in the process of implementation of taxation constitute one of the 
dimensions of legitimacy (more specifically, legitimacy through guaranteed 
implementation) within the tax system. 

This is not to be interpreted as a denial of their importance or a refutation of their 
autonomy in technical terms. Firstly, it is acknowledged that the great merit of the 
“functionalist” school of tax law was to stress the importance of the tax process, or 
the whole bunch of procedures through which the tax system is implemented and its 
adequate functioning monitored 7 . The “formalistic” approach which following the 
private law methodology focused exclusively on the tax relationship as a credit 
relationship neglected the relevance of these matters s . Secondly, the importance of 
procedures in substantive terms is difficult to exaggerate. Complying with them can 
be quite costly, even more than the obligation to pay taxes itself 9 . Some studies exist 
on the formal costs of compliance with tax law 10 , and there is even talk of the 


withdrawal at source, an example in article 98, section 1 of the Spanish Income Tax Act establishes 
the obligation of legal persons and individuals who pay income subject to the tax to withhold at 
source the amounts determined by the act itself, and to report it and transfer the money to the Revenue 
authorities. Regarding the reporting of relevant data, notaries public and registrars are obliged by law 

to do so. 

7 

Rodriguez Bereijo (1976). 

8 Cf. the criticism made by Berliri (1985, 155ff) to Giannini, whose legalistic turn was completed by 
means of putting the financial obligation at the core of tax law. 

9 Ferreiro Lapatza (1989, 66), Palao Taboada (1988, 900), Tejeiro Lopez (1994, 270). 

10 There are some impressive figures. Slemrod and Bakija (1996, 129) indicate that the 1995 edition of 
the Federal Tax Code, published by the well-known West Publishing Company, covered 2540 pages, 
not to speak of the companion 8102 pages of the Federal Tax Regulations. Graetz (1997) is quite 
ironic about the tendency of tax consultants to disagree about the amount due by standard taxpayers. 
Slemrod and Sorum (1985) and Blumenthal and Slemrod (1992) calculated that most compliance 
costs were associated to record-keeping. Slemrod and Bakija (1996, 133) quantify compliance costs at 
10% of the revenue produced by the Income Tax, but make it clear that small taxpayers spend very 
few time. In the UK, Sandford (1995) estimated costs at less than 5% of the revenue derived from the 
Income Tax. In Spain, several studies conducted by the Instituto de Estudios Fiscales (Institute for 
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hidden tax burden which might derive from them 11 . Thirdly, the different obligations 
comprised under the general obligation to collaborate with tax authorities can be 
autonomous from any obligation to pay taxes. This is expressed in technical terms 
by saying that the triggering event of such obligations is independent from the 
existence of a relevant tax event. Imagine that I do not fill any tax forms because the 
Income tax act exempts people from the obligation to report their income (and pay 
any tax in addition to that withheld at source) if their income is below a certain 
amount of money. I comply with the norm and 1 do nothing. Nothing prevents the 
tax authorities from asking me to provide them with documents or relevant 
information in order to verify that my income is effectively under the legal 
threshold. Or imagine that my income is over such a limit, but after applying the 
relevant norms, I am not obliged to pay a penny of taxes (because my income is 
lower than the amount exempted from income tax, that is, the income to which a 
zero rate is applicable). The absence of an obligation to pay the tax does not affect 
my obligation to report to the tax administration. An even clearer example of the 
autonomy of these obligations is the case of individuals or legal persons who are 
obliged to withhold taxes at source. Such obligation is fully independent from any 
obligation on their part to pay taxes 12 . 


Alternative ways of institutionalising the obligation to share the burdens derived 
from the existence of the political community. 

§165. In spite of what has just been said, there is no natural or logical connection 
between the duty to share the burdens derived from the existence of the political 
community and the obligation to pay taxes. Of course, the reader is already familiar 
with the fact that historically we can find alternative patterns of institutionalisation 13 . 
But even within tax systems, the obligation to pay taxes coexists with other 
obligations that must be seen as positivising the same duty. Let us have a look at 
them. 

Firstly, the provision of resources or revenue with which to meet the needs 
related to the existence of the political community, and even the redistribution of the 
social product among the members of the polity are much older than taxes 14 . 
Anthropologists and economic historians have argued extensively that what 
European social scientists described in the past as primitive economies were as a 
matter of fact complex systems of exchange that ensured the reallocation of 
productive resources among the members of the community 15 . 


Fiscal Affairs) have estimated that around 60% of taxpayers make use of a professional tax 
consultant in order to comply with their tax obligations. 

11 Graetz (1997). 

12 

See the judgment of the Spanish Constitutional Court , STC 83/95, par. 2, 3, 4 . 

13 See §123ff. 

14 Cf. chapter I section 2 subsection A 

15 See, among others, Polanyi (1944), Polanyi (1977), Davies (1992) and Harris (1995). 
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Secondly, even within tax states, taxes are a partial, not a complete 
institutionalisation of our duty to share the burden of the existence and functioning 
of the political community. It suffices to have a look at constitutional texts to realise 
that we have other personal or economic obligations that can be seen as 
operationalising the same duty 16 . This is so in the case of personal duties like those 
to defend the political community, to serve in its army, serve in some civil service, 
either on its own basis or as a qualified alternative to the military one, to become 
involved in activities of civil protection, and the right-duties to political 
participation, education, work and the performance of public offices. They tend to 
be perceived as more intrusive into our personal autonomy, given their impingement 
upon personal freedoms. And then we have other obligations with a predominant 
economic content, like the obligation to bear takings with compensation for reasons 
of public utility or those derived from the social function of private property, that 
imposes substantive limits on such right. 


Contributions to public expenditure based on the commutative principle 

§166. A more precise description must be given of public institutions which are 
based on the benefit principle, or on any other operationalisation of the principle of 
commutative justice. This is the case of any fee or public price that reproduces the 
structure of prices in the absence of market exchanges 17 . A complete general theory 
of democratic tax law should face the borderline question of which items of public 
expenditure should be financed through the tax system or through some technique 
relying on the benefit principle. That is, such complete theory should deal which the 
appropriate division of labour between the tax system and systems mimicking 
market prices. To a certain extent, this implies the question of which goods should 
be considered as public (in the sense of implying a joint consumption and financing) 
on a normative basis. 

I will not deal at length with this borderline question. It is enough to say that as 
we have already remarked, the institutionalisation of the duties of economic 
solidarity could proceed in different ways. The liberist tradition has aimed at 
conceptualising taxes as proxies of market prices in the absence of market 
structures. In such a case, the distribution of the common burdens should be made 
on the basis of a cost-benefit analysis, focusing either on the cost of provision or the 
benefit derived from it. Theoretically, one could imagine that each expense in which 
the political community incurs will have to be financed by the person or people 
benefiting from it, and that their contribution should be based on how much they 
benefit from the public good or service or by a proportional share in the costs of 
providing them. Of course, the design of a concrete tax structure that will 

16 On individual obligations, see Lombardi (1967), Carbone (1968), De Asis Roig (1991), Nabais 
(1998). 

17 The reference to commutative justice makes it possible to include here the payment of fines or 
sanctions to the extent that they try to restore the state of affairs which existed before the commission 
of an illegal act. 
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operationalise such principles will not be devoid of difficulties. But there are many 
reasons of principle why such a structure should be disregarded (a judgement 
reinforced or supplemented by the many practical difficulties in implementing it), 
though some expenses might end up being distributed according to it. Among such 
reasons, we can enumerate three basic ones. First, such a tax structure does not take 
seriously the difficulties which are related to the fact that many public goods are so, 
not only on normative basis (like basic education) but on technical or functional 
ones. It is not uncommon to find that it is either impossible or unbearably expensive 
to prevent people enjoying a public good once it is supplied. If people could enjoy 
the good without paying, that is, if access to the good is not conditioned on the 
payment of the tax-price, then we would lack an indicator of the preferences of 
individuals. One way out is to calculate the tax burden according to objective criteria 
(which as a matter of fact are quite disconnected from the actual benefit derived 
from the good in question). For example, some authors have defended taxing income 
as the proxy of enjoyment of public goods 18 . But if we do so, then we are reinforcing 
the idea of taxation according to ability to pay, only that such ability is calculated by 
the enjoyment we derive from public goods. Second, the standard is intrinsically 
incompatible with the provision of public services beyond those of the classical 
liberist state. Imagine that we can find an indicator of the preference of the 
individual for public goods, and thus tax according to benefit. This will curtail many 
of the tasks which are assigned to the public finance system. Think about 
redistribution. If those benefiting from redistribution would have to pay accordingly, 
they would have to return to the institutions the money they have been transferred. 
Moreover, because this pattern of distribution is blind to the economic resources of 
taxpayers, it would be difficult to implement in relation to those whose resources are 
inferior to their share of taxes. But if they do not pay, how would it be possible to 
exclude them from the enjoyment of public goods? The question of which tasks 
should be assigned to the tax system should be argued for directly, and not solved 
through the selection of a pattern of tax distribution. Finally, even if the problems 
associated with exclusion can be solved, it is far from clear that willingness to pay 
should be the deciding criterion in access to public goods and services. 

It is necessary to say that once this question is solved, the justification of the 
payment of fees or public prices is provided by the principle of commutative justice. 
Of course, the fact that a payment is given labels which are supposed to correspond 
to the commutative principle does not make it impossible that they are structured as 
taxes 19 . The qualification as tax or fee triggers different substantial criteria for 
constitutional review, associated with the different principles of justice 
(commutative or distributive) which each institution embodies. 


' De Viti de Marco (1928) or Berliri (1945). 

19 The Portuguese Constitutional Court (judgment 640/95) remarked that a fee that clearly exceeds the 
benefit provided by the service or good is only nominally a fee. The Court made it clear that it will 
review the constitutionality of statutes enacting fees that operated as taxes 
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2.1.2 The tasks of the obligation to pay taxes 


Cognition and Motivation 

§167. Like all other legal norms, tax laws reduce the cognitive and motivational 
demands that plague non-institutional duties. By doing so, they also give rise to 
individual rights. 

This is illustrated by the following thought experiment. Just imagine a political 
community similar to ours, but in which nobody would has come across the idea of 
taxes, or in other words, in which the institution of taxes did not exist. In such a 
polity, we would be similarly obliged as we are now to share the burdens and profits 
derived from political interaction. But we would not know how to discharge them. 
What exactly should we do? Once we came to a conclusion on such point, we will 
immediately be assaulted by doubts over what others will feel like doing. Either we 
will fear that others will not be motivated to do anything (and if nobody does it, 
what is the point of me doing anything?), or we will be optimistic about spontaneous 
compliance on the part of others but we will worry about the adequate co-ordination 
of our efforts (what if everybody ends up doing the same) 20 ? 


Organisation of the discharge of the obligation 

§168. The way in which taxes proceed to co-ordinate the action of individuals in 
order to achieve a complex social goal is more peculiar. This is so because taxes 
constitute the main example of successful institutionalisation of positive duties. Our 
personal and political experience with such duties indicates that it is difficult to 
render them precise and to discharge them in an efficient way. Just think about 
massive deprivation. The increasing awareness of economic interdependence 
coupled with the availability of media information makes us feel obliged to do 
something about deprivation even if it concerns an extremely distant political 
community. In the absence of an institutional mechanism similar to the tax system, it 
is very difficult to determine how much each individual should contribute (should I 
contribute up to the point in which my sacrifice is not trivial? should that depend on 
what others do? if nobody contributes, what should I do?). Moreover, there is the 
risk of failing to make a difference with our action because we do not co-ordinate it 
with others (for example, we might all wake up a Saturday morning and rush to 
make a donation to a given non-governmental organisation after watching an 
impressive television spot; but what if the capacity of the organisation to manage 
funds is exceeded while other tasks receive a poor financing?). 

20 

Raz (1986, 45): “Consider a tax law again. It not only imposes a duty, but also sets up (not necessarily 
in the same statute) the machinery for collecting and distributing the money. When the imagined 
objector said that there was no reason to pay the money now due as tax before the tax law was passed 
he was of course right. But this is because there was then no machinery for collecting and distributing 
the money or because there was no authority-imposed duty to pay for it”. 
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If we take into account that the structure of such positive duties and that of the 
duty institutionalised through taxes are quite similar, we may come to realise what a 
great thing the institutional technology of taxation is. The whole set of tax norms or 
tax system can be seen by each individual as a complex formula that allows us to 
determine our respective share of the financial burden derived from the existence of 
the political community in a relatively easy way. Not only do I get to know what I 
should do (i.e. to pay a certain amount of money) but I am reassured by the fact that 
the whole set of obligations is structured in such a way that it will be possible to 
achieve the main goals we pursue with our co-ordination 

§169. The peculiarity of the role which the law plays in the co-ordination of 
behaviour is that the solution for which the law opts is itself morally relevant in the 
sense that it determines the moral solution to the question 21 . Its role as a complement 
of morality is not limited in this case to rendering certain and definitive what the 
moral code says, but it breaks the ground and enters into terra incognita if we act 
only on moral considerations. This gives rise to the problem of the relationship 
between the criterion of validity as part and parcel of the legal system, and that of 
correctness as part of moral systems 22 . 

2.1.3 Specific properties 

The main peculiar features of the obligation to pay taxes are related to the 
specific operations through which it organises the discharge of the background duty. 
It seems to me that it is necessary to consider at least three different aspects, which I 
label as the monetarisation process, the application of distributive justice to the 
allocation of the obligation and the cancellation of any contextual reference. Let me 
explain each of them in detail. 


Quantifying the duty 

§170. First, tax norms proceed to quantify the duty, or in other words, they proceed 
to translate it into obligations consisting of the transfer of economic resources. The 
extent of the duty is measured according to monetary standards, but in some cases it 
goes beyond them. At any rate, what always holds good is that the obligation is 
expected to be discharged through the payment of a given amount of money. 

This reflects a general trend towards the transformation of duties into obligations 
with an exclusively economic content, something that might be explained by the 
reconstruction of social structures according to the principle of division of labour. 

21 Habermas (1996a, 110): “Indeed, in complex societies, morality can become effective beyond the 
local level only by being translated into the legal code” and Habermas (1996a, 116). See Honore 
(1992, 3,12). He claims that obligations which presuppose social co-operation for the achievement of 
a social action cannot be spelled out without having resort to law. Complex problems of co-ordination 
require the determination of conduct which cannot be operated without having resort to law. Koller 
(1992, 155), Honore (1992), Habermas (1989b), Habermas (1996a). Cf. §9. 

Alexy (1998a). 


22 
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This explains the existence of specialised public institutions that are responsible for 
assessing public needs, designing taxes in order to collect revenue, effectively doing 
so and putting the money thus obtained to the proper use (the tax and expenditure 
branches of the public administration). At the same time, the tendency to limit 
obligations might reflect a concern for enlarging the scope of freedom, to the extent 
that it is less affected by a personal than by a pecuniary obligation. However, the 
unfolding of the principle of division of labour is quite ambivalent in such respect. 

§171. The process of quantification might be limited to translating the duty into 
monetary terms, or it might go beyond that. In the latter case we enter into the realm 
of the second peculiar function of the obligation. At any rate, in all cases there is a 
selection of tax bases, or to put it differently, of economic or legal phenomena that 
are considered to betray an ability to pay on the basis of which individuals can be 
called to share the burdens derived from the existence of the political community. 
For example, and only to refer to the most typical examples, people might be called 
to contribute on the basis of the flow of income that accrues to them in a given 
period, or on the basis that they have acquired a certain item through a contract of 
sale, or because they have inherited or being given a certain good. 

§172. At the same time, this process is checked by two sets of principles. Some are 
related to the relational dimension of the obligation to pay taxes, and take into 
account that the surface vertical relationship between the tax authorities and the 
taxpayer is underpinned or supported by an horizontal relationship among all 
taxpayers. This implies a concrete operationalisation of the principle of equality in 
each of the concrete contexts in which the obligation is operationalised. Others are 
connected with the non-relational or absolute rights of individuals. They ensure that 
the collection of taxes does not imply the infringement of individual rights 23 . 


Allocation among taxpayers according to the logic of distributive justice 

§173. Second, tax norms proceed to allocate the burden among taxpayers in 
accordance with principles of distributive justice attentive to the ability to pay of 
each individual, and not in proportion to the individual benefit derived from public 
goods and services. 

The partial institutionalisation of the obligation to share the burdens derived 
from the existence of the political community is trusted to the two hands of public 
finance, namely taxation and public expenditure. The two of them are clearly 
connected, but only at a systemic level. Public expenditure can ideally be seen as 
establishing the amounts that the tax system is required to collect, while the structure 
of the latter gives an indication of the money that will be available for taking care of 
public needs. That notwithstanding, the two hands are differentiated and proceed to 
tackle in relatively autonomous ways the questions of how much each individual 


23 


See §§418-22 and 424-5. 
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should contribute and how much should be spent. This means that the connection 
between public expenditure and taxation takes place not by means of associating a 
certain item of expenditure to a certain tax, but by means of a general association of 
the tax with the expenditure system. Each payment of taxes enters into the public 
treasury and increases the resources of the political community, losing all strings or 
references to its origin. To put it in a different way, once a tax is paid, it no longer 
matter who paid it and for which reason. The money is spent according to the 
program of public expenditure contained in the budget act. 

This is so for at least four good reasons. First, the nature of some of the goods to 
be financed (like pure public goods in technical or normative terms) implies that it is 
simply not possible to establish a direct connection between taxation and benefit. At 
most, we can have resort to some proxy of benefit, like income 24 . Second, we will 
see that among the tasks legitimately assigned to the tax system there are some that 
imply very different patterns of application of distributive justice (as it is the case of 
the different rationales for redistribution of income). Of course, this depends on the 
case for trusting to the tax system the discharge of tasks going beyond the mere 
provision of very basic public goods. Third, the imperative of organising the 
discharge of duties in a fully detailed way might make it advisable to treat the two 
questions separately. Fourth, there might be prudential reasons, related to economic 
efficiency, to differentiate the two problems. This argument was forcefully put 
forward by authors such as Wicksell and De Viti de Marco . Both authors put 
forward an explanation of the enlargement of the goods the financing of which is 
made by means of taxes and not of fees on the basis of economic efficiency 25 . 

The concrete pattern of distribution depends on the specific characters of the tax 
system with which we are operating. As we will see in the next paragraphs, what is 
relevant is to take into account that the need to combine different rationales for 
redistribution increases the degree of opaqueness of the obligation towards 
background duties. 

§174. However, the arguments in favour of avoiding a direct link between each item 
of expenditure and a specific tax do not require an exclusive link at a general or 
systemic level. Some authors have proposed a more specific connection. Musgrave, 
in his classic The Theory of Public Finance, considers three main branches within 
public economy, namely those of allocation, distribution and stabilisation. 
Allocation will deal with what was usually named as the function of financing. It 
corresponds to the procurement of the revenue needed to finance basic public goods, 
like external defence, internal administration of justice and peace and order. 
Distribution concerns the acquisition of means oriented towards ensuring a fairer 
share of income and wealth among the members of the political community. 
Stabilisation is related to the steering of the economy so that it is possible to attain 
certain social and collective goals, such as full employment and low inflation. On 
the basis that each of them has a logic of its own, which is difficult to operationalise 
through a single public budget, he proposes to integrate them in three different sub- 


24 

25 


Musgrave (1939). 

Wicksell (1890), De Viti de Marco (1928). 
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budgets, which will incorporate all expenditure corresponding to each branch and 
the taxes that are allocated to it 26 . This could be seen as a functional reinterpretation 
of the principle of a single public treasury, that might increase transparency and 
make the system more intelligible to taxpayers. A similar result can be obtained by 
means of proceeding to a functionally oriented distribution of tax power between 
different levels of political organisation (for example, at the supranational, national 
and local level). However, it must be remarked that within such system the idea of 
reconnection at a systemic level continues to be valid, though there is a division of 
labour between different subsets of taxes. 

Similarly, the fact that the connection between the two hands of public finance 
takes place at a systemic level might be seen as a good argument for a single tax, 
which is the same, for a move from the plural number of taxes to a unique (and quite 
complex tax) 27 . After all, if there is no connection between specific taxes and items 
of expenditure, and if we need to consider all taxes systematically in order to 
understand their functions, why not simplify the mechanism and have a single tax? 

However, there are good reasons to the contrary. First, it could be argued that a 
just distribution of the tax burden can only be achieved by means of levying 
different taxes at the same time. This is related to the idea that ability to pay is a 
complex concept, and that it cannot be fully understood unless we try to analyse it 
from different perspectives and we tackle it with different tax bases and criteria. 28 . 
Any tax which would aim at satisfying such conditions acting alone would be 
inadequate. Second, we have already mentioned that a plurality of relevant 
relationships might exist between taxpayers and the political community. Reducing 
the tax system to a single tax leads to a risk that those with an ability to pay but who 
are exempted from the single tax will share no burden of the costs of running the 
polity. The paradigmatic example is constituted by non-residents who develop an 
economic activity in the community in question or by occasional visitors 29 . If we 
reduce taxation to a form of personal taxation and we eliminate indirect forms of 
taxation, these individuals will experience no burden of the total costs. Third, the 
interest in ensuring a more or less continuous flow of income to the Revenue would 
be enormously endangered if all revenue were expected from a single source. 

It seems to me that this is sufficient to argue that the taxpayer will be asked to 
pay different taxes which will be regulated by means of different norms, and even 
different principles. 


Cf. Musgrave (1959, 6). 

27 

Probably the most famous was the one proposed by Henry George in the United States at the 
beginning of this century . Cf. George (1910). 

28 Moschetti (1994:248). 

29 With regard to occasional visitors (like tourists), some countries proceed to charge an entry tax. It 
seems that such practice has been continued in some countries of an exceptional interest for resource- 
rich visitors, and that it constitutes a sizeable part of their revenue (it seems to be the case of Bhutan). 
However, as a general method it seems to run contrary to the principles of freedom of movement and 
to allocate an excessive burden on the shoulders of visitors. It might be seen as a peculiar variant of 
old tax exploitation. 
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§175. Distributive justice is honoured through two kinds of operations, both of 
which move from the objective or monetary assessment of tax liability to a 
subjective one that takes into account the personal circumstances of each taxpayer, 
to the extent that they have an influence over her economic might. First, a series of 
deductions or tax breaks take into account a set of concrete circumstances that 
reduce or increase the ability to pay that might be derived from a given amount of 
resources. Serious personal handicaps, family obligations or medical expenses are 
some of those. Second, a differentiated (progressive) tax schedule operationalises 
the basic intuition that income has a decreasing marginal utility, so that the tax 
burden should be higher in pure monetary terms as income grows. Such intuition can 
be upheld even if we reject the underlying premise of mathematical inter-subjective 
comparisons of utility 30 . 

It is necessary to take into account that al though the overall tax burden should 
reflect this sort of concern, it is not necessary that all taxes proceed according to 
such logic. This is so to the extent that other tax institutions compensate the negative 
or regressive implications which those taxes which fall only upon objective ability to 
pay might have. 

As it was the case with the quantification of the tax debt, this operation is 
checked by relational and absolute principles. The first one guarantees that equality 
is observed, something which requires that sufficient arguments are put forward for 
the differentiation of tax burdens according to levels or sources of income. The 
second one ensures that the final tax to be paid by each individual does not impinge 
upon her fundamental rights. The principle of non-confiscation, related both to the 
prevention of a subversive use of taxes and to limiting the kind of efficiency losses 
that might be derived from the tax system, constitutes the main absolute check to 
this operation. 


Cancelling contextual references 

§176. Finally, the obligation cancels any potential contextual connotation of the 
duty. Non-institutional duties tend to be associated with ethical and not with moral 
imperatives. For different reasons (which are probably fully contingent) we have 
difficulties in conceiving the breadth and scope of such duties beyond face-to-face 
relationships. This is a kind of intuition that is tapped by communitarians to draw 
the line between taxes and charity 31 . By the way, this might reflect a similar line of 
reasoning to the one contained in the size objection to liberal democratic theory, that 

30 

Knight (1967, 152).Even if utilities cannot be measured and compared, and consequently cannot be 
composed, it seems clear that a given increment of monetary income is more important to a poor man 
than to a rich man; denying that is absurd, and goes against common sense. 

31 I do not buy the communitarian argument. This does not mean that there are not good arguments for 
graduating the intensity of our duties, on the basis of the density of the web of things that relate us to 
different people, but that does not make the problem of taxation within the nation state and that of 
redistribution beyond the nation-state different problems. The reader might allow me not expand on 
this on the basis of my previous exclusion from the object of this essay of matters concerning the 
allocation of tax jurisdiction. 
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is, that the criticism that democracy is impossible is severely impaired once the 
population grows over a certain size. The translation of the duty into a legal 
obligation renders it clear that its reach can go as far as the common web of interests 
goes, and this necessarily rebuffs the prejudice of anchoring it to face-to-face 
relationships. This is of course something characteristic of legal obligations in 
general, but becomes especially relevant in the case of obligations dealing with 
matters of distributive justice. Tax law is one of the fields in which it becomes 
clearer that “Law functions as a kind of transmission belt that picks up structures of 
mutual recognition that are familiar from face-to-face interactions and transmits 
these, in an abstract but binding form [i.e. norms], to the anonymous, systematically 
mediated interactions among strangers” 32 . 


Why taxes are preferable to other means of institutionalising the obligations derived 
from the duty to share the burdens derived from the existence of the political 
community 

§177. There are several reasons for preferring taxes to other means of financing the 
community or distributing the costs of doing so. 

The first reason is that taxes allow for a more precise distribution of the burden 
derived from the existence of the political community among its members. That is so 
for two main reasons. Firstly, they operationalise the obligation to share the burdens 
derived from the existence of the political community through a financial obligation, 
that is, through the payment of an amount of money. The reference to a “virtual” 
currency (money) allows one to make both the calculation of the total burden and its 
distribution according to complex criteria more precise. That there is more room for 
fairness can be seen once we compare the tax model with the idea of contributions in 
kind. In the absence of a common currency like money, interpersonal comparisons 
are rather difficult, there is a high risk of spillage of resources, etc.. The 
institutionalisation of the political obligation through a financial obligation allows us 
to distribute the burden through an abstract yardstick, through a common currency 
that allows us to measure and fraction such obligation in more precise ways than 
personal obligations. The second reason for preferring taxes is that they are far less 
aggressive with the mechanisms of allocation and distribution that the political 
community might have opted for. By means of reducing the obligation to the 
payment of a certain sum of money, it does not directly impinge upon any economic 
resources within the economy, as the public treasury only receives monetary 
currency. The third reason is that efficiency advises institutionalising the duty 
through personal and not economic obligations. The corvee or compulsory provision 
of services was characteristic of past historical situations, personal obligations have 
been dramatically reduced in modern political communities. Moreover, the 
remaining ones tend to have a rationale that goes beyond the mere provision of 
resources for the political community. They are more related to the forging of a civic 


32 


Habermas (1996a, 448). 
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spirit related to the idea of citizenship. That is the case with the obligation to be a 
jury member of a criminal and/or civil trial. However, we can also find more classic 
personal obligations, like compulsory military service or the duty to assist civil 
servants in catastrophic or exceptional circumstances. 


2.2 The Tax Subsystem 


2.2.1 Why tax law should be considered as a subsystem 

§178. We have already considered why law must be regarded as a system. Only in 
such a way we can fully understand the tasks discharged and the values furthered by 
the law. 

This general premise applies to tax norms. They must be considered not only as 
single, isolated norms, but also as part of the wider legal system. Its value and force 
should be determined from a systemic perspective. 

But there are also other reasons to consider tax norms by reference to the tax 
subsystem, as one that is part of the larger legal system but presents some 
peculiarities. This is so because the tasks described in the previous section are not 
discharged autonomously by each single norm, but by the set of tax norms. The 
interpretation and justification of any tax requires that we consider it in the wider 
context of the tax subsystem. Only in that way we can attribute a sense or meaning 
to each tax. 

The tax system, and not each single tax, can be seen as a complex mathematical 
formula that translates for each individual its generic duty to share the burdens 
derived from the existence of the political community into a specific legal obligation 
expressed in monetary terms. 


2.2.2 Consequences 

The question whether to pay taxes requires making reference both to the general 
obligation to obey the law and to the obligation to pay taxes 

§179. The reasons which require us to pay attention to the tax subsystem also 
require us to answer the question whether we are obliged to pay taxes by reference 
both to the general obligation to obey the law and the general obligation to pay 
taxes. 

The question must be framed by the general obligation to obey the law because 
all tax obligations are enacted in the legal form. As a consequence, the question 
whether I should or should not pay a tax can be transformed without losing meaning 
into the question whether I should or should not comply with the legal norm which 
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creates and defines the tax. As we have seen, the latter question requires 
consideration of the general issue whether or not we should comply with law in 
general 33 . 

§180. However, the specific relevance of the tax subsystem requires us to have 
resort to an intermediate layer between the general obligation to obey the law and 
the specific obligation to pay a tax, in the form of a general obligation to pay taxes. 

This is so for the reasons advanced in the previous section. On the one hand, 
taxes can be seen as the institutionalisation of the generic duty to share the burdens 
derived from the existence of the community. They discharge the usual tasks 
assigned to law, and with special intensity those characteristic of legal norms that 
aim at co-ordinating the action of individuals in order to achieve highly complex 
social goals. In doing so, they perform quite peculiar functions, like the 
quantification and allocation of the burdens according to the logic of distributive 
justice. On the other hand, this is done by taxes as a sub-system, not by taxes acting 
autonomously. The tasks and goals assigned to each tax can only be fully understood 
by reference to the system as a whole. 

Moreover, it is relevant to say that the general obligation to pay taxes is less 
demanding than the general obligation to obey the law to the extent that it only 
affects the economic resources available to the individual. The general obligation to 
pay taxes has as its object the provision of resources, generally in the form of 
money, to public institutions (there are some ancillary personal obligations 34 ). This 
renders it less demanding when compared to other institutions. At least two reasons 
sustain such conclusion. First, the fact that most legal systems are ready to include 
exceptions on the basis of conscientious objection to compliance with personal 
obligations like the duty to serve in the army. This reveals that the former are 
perceived as much more onerous, probably because of their impact on personal 
autonomy. Second, that most personal obligations have been substituted by the 
payment of an amount of money, with which public institutions can at a later stage 
obtain the necessary workforce in the market. 

At any rate, the general obligation to pay taxes takes into account the main 
characteristics of the tax system as such, and allows us to attribute value and sense 
to the concrete obligations to pay taxes. 

This seems to be the way in which the reasoning of Constitutional Courts 
proceeds when they face the constitutionality of a concrete tax disposition 35 . 


The link between the individual and the tax system beyond the payment of each tax 

§181. The systemic character of taxes allows us to explain in which sense the 
obligation to pay taxes is based on a binding relationship that goes beyond the 

33 

This argument has been stressed by tax scholars who argue that the power to tax constitutes just an 
instance of the law-making competence of Parliaments. 

34 Cf. §164. 

35 See Casado Ollero (1981, 544). 
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payment of each single tax. This is so because the obligation is not discharged 
through the payment of a single tax, but the aggregated discharge of all taxes due by 
each of us. This is even clearer in the case of individuals with a permanent 
relationship to the political community, based either on citizenship, permanent 
residence or stable economic links. There is no need to portray this as evidence of 
organic links reflected in the obligation to pay taxes (as some democratic tax 
lawyers, such as Jarach, were afraid of). Its content is fully open to criticism and it is 
not a sort of monolithic relationship, but it can be seen as a differentiated one. 


Coherence and systemic perspective 

§182. The necessary systemic reconstruction of tax law is a task in the hands of 
legal operators and scholars 36 . However, this is made easier or more difficult by the 
way in which tax law-making proceeds. This implies a mandate of coherence for tax 
legislation, which constitutes a basic guarantee of the adequate implementation of 
tax norms. However, the way in which tax law has been materialised, and the 
ensuing vicious circle related to the crisis of trust made it more difficult to provide a 
systemic account of taxes and has consequently reduced the transparency of the 
system 37 . 


2.3 Why the obligation to pay taxes is opaque towards the background duties it 
institutionalises 


§183. In the two previous sections I have given an account of some of the specific 
functions discharged by the obligation to pay taxes and of the systemic way in which 
it works. Both elements stress the idea that there is a connection between the 
obligation to pay taxes and the background duties it institutionalises and gives form 
to. However, we are used to a different way of talking about taxes. For example, 
courts are specially self-restrained on tax matters, and there is the idea that the 
legislator has a wide margin of appreciation. All this talk stresses the specially pre- 
emptory character of the obligation, or in other words, it seems to preclude any 
reference to non-legal arguments that might undermine its obligatory force. This 
section puts forward three main arguments that allow us to explain a) the reason why 
this is so, on the basis of some of the features of the obligation (with two of which 
we are already familiar, the remaining one is dealt with more extensively in the last 
section of this chapter) b) set limits to opaqueness, or to determine to what extent it 
is reasonable that the obligation is opaque and to what extent it is not. 


Bengoetxea (1994), Aarnio (1997, 277ff). 
See §157. 


37 
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2.3.1 The discharge of the duty takes place through the combination of taxation 
and expenditure, but both sides are connected only at a systemic level 

§184. As argued in the previous section, the system of public finance proceeds on 
the basis of splitting the problems of taxation and expenditure. This means that the 
way in which a certain expenditure is to be financed is determined in an autonomous 
way from the pattern of beneficiaries of such concrete expenditure. The 
institutionalisation of background duties takes place through the combined but 
autonomous action of taxation and expenditure 

This is so for three main reasons. First, the nature of some of the goods to be 
financed (pure public goods, whose publicness implies jointness, non-excludability 
and non-rivalrous consumption). In such cases, there cannot be a connection 
between personal benefit and taxation based on the individual demand of goods. The 
connection must be established with the help of some proxy, like income. Second, 
the tax system is assigned tasks that are not based on the idea of providing 
proportional benefits to all legal subjects (this is the case of redistribution). Third 
and finally, the need to organise the discharge of the obligation in a specific and 
detailed way makes it advisable to disconnect taxation and expenditure. 

§185. This might create the false impression that the obligation to pay taxes is 
completely opaque to the public expenditure it finances (to the extent that there are 
not even kinds of generic groups of taxes assigned to different kinds of taxes 
assigned to different kinds of expenditure) and that as a result the operation of the 
system of public finance is oblivious to the background duties it is supposed to 
operationalise. 

§186. However, the reconnection takes place at a) a systemic level, at which we can 
see that both taxation and expenditure are clearly intended to make the pre-existing 
duties that were binding upon the individual effective through institutional efforts; 
b) at the level of each taxpayer when we consider the different tasks assigned to the 
tax system and the principles in charge of structuring her obligations accordingly. In 
this way, taking into account the whole set of taxes and the program that law assigns 
to the system of public finance, we are in a position to see if we can reconnect the 
two and determine that the system is fair; c) we could check some single elements of 
the tax system on the basis of essential procedural or substantive principles, either 
containing substantive limits to taxes or relational limits, based on the basic 
principle of equality filled in with a substantive conception of fairness tailored to 
each tax system. Only the latter is suitable for judicial enforcement as it does not 
involve an exhaustive evaluation, which is rarely possible within a judicial process, 
and as it can be directly invoked by the individual taxpayer. This might give the 
wrong impression that the potential criticism or censure of the tax system is to be 
limited to features that have little to do with the underlying background duties and 
its connection with public expenditure. But it is the model of distributive justice 
related to such connection that fills in the basic substantive standards for controlling 
the correctness of the tax system. 
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2.3.2 Concentration of the Enforcement and Monitoring Powers on the tax 
administration 

§187. A factor that increases the lack of transparency of the tax system to its 
background duties is the fact institutionalisation transforms a horizontal relationship 
among members of the political community into a vertical and bilateral relationship 
between the individual and the tax authorities. This is so because the non- 
institutional rights deriving from the common relationship are institutionalised into 
the powers of the Administration to implement the tax system or to monitor 
compliance with it. This is done for good reasons. The individual interests at stake 
tend to be so diffuse that we need to have some specialised institution that is 
entrusted with guaranteeing the application of the system. 

However, this might lead to the wrong conclusion that the obligation to pay taxes 
is due to the tax authorities (to the state) and has little to do with the background 
duties we owe to all others with whom we have some political links. However, the 
concrete bilateral relationship only makes sense if it is grounded and supported by 
the previous multilateral one. This is an argument explored in more detail in the 
final subsection. 


2.3.3 Different patterns of distribution are required by different rationales for 
redistribution 

§188. As we will see in the last section of this chapter, the tax system is entrusted 
with a series of tasks, which are basically those of financing basic public goods, 
redistributing income within society and giving a hand in the steering of the 
economy. The latter role is conditional on the overall respect for the logic of 
distribution of the previous two. However, it is possible to notice that while 
financing basic public goods leads to a distribution of expenditure according to 
principles of commutative justice (slightly corrected to the extent that we use 
income as the proxy of individual demand or individual benefit), redistribution is 
based on different rationales, that at any rate recommend allocation according to the 
principles of distributive justice. However, the fact that the tax system has to take 
into account the different grounds for redistribution means that there are different 
concrete patterns of distributive justice to be merged into a systemic pattern. This 
leads to the wrong conclusion that the latter does not correspond to any of the 
former, and it might give rise to the thought that it is fully disconnected from the 
rationales for redistribution. 


2.3.4 Other factors that render the obligation opaque and that cannot be justified 
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§189. Up to now, I have just considered some of the characteristics of the obligation 
to pay taxes that render it opaque or seem to disconnect it from public expenditure, 
and to sever the links which both of them have with the background duties they 
operationalise (although it might be granted that the connection between public 
expenditure and needs that have to tackled and related to background duties is a 
more direct one). However I have argued that it is necessary to keep in mind the 
connection between the two hands of public finance, and of the two of them with the 
background duties they help to institutionalise. 

There are other factors that render the obligation opaque, like the divorce 
between the constitutional principles of taxation and positive tax norms, and 
between these two principles and the reality of the implementation of the system. A 
detailed account of them and the way in which they operate has been already offered 
to the reader 38 . What is necessary to emphasise here is that they cannot be justified, 
and that the reconstruction of the tax system according to a normative theory of 
democratic tax law should avoid them. 


2.4 Tax law as public and multilateral 

§190. Tax law must be considered as a branch of public law 39 . We have argued in 
this section that the obligation to pay taxes institutionalises or translates to an 
institutional form the generic duty to share the burdens derived from the existence of 
the political community. This translation is done relying on the existence of a 
specialised public institution, the tax administration, which is in charge of 
implementing the tax system (this mainly involves informing citizens and 
monitoring their compliance). While the generic duty binds individuals horizontally, 
its translation into law seems to lead to vertical and bilateral relationships between 
individuals and the tax authorities. 

However, it is necessary to keep in mind two things. First, tax authorities are to 
be seen as agencies acting on behalf of the interest of all citizens in the generalised 
implementation of the tax system in a fair and just way. Second, the justification of 
the obligation to pay taxes continues to rest on the pre-existing duties 
institutionalised through it. What such duties are is something that is considered in 
more detail in the last section of this chapter. The basic ideas are that we share a 
normative order and also the image of society as a scheme of co-operation, 
something that involves mutual insurance against risks characteristics of individual 
and social life. This allows us to affirm that tax law gives rise to public and 
relational (or multilateral) obligations. 

§191. The public and relational character of tax law is illustrated by the effects of 
evading the payment of taxes. Who suffers the consequences of tax fraud? It does 
not make sense to say that it is the State, because the tax system is not a source of 


38 

39 


See §157. 

Van Caenegem (1995). 
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revenue for it in the same sense that a lease is so for a landowner. The state collects 
money in order to spend it, not just in order to obtain it. Taxation and public 
expenditure are in this sense mutually interrelated. At the end of the day, it is those 
in whose name taxation and expenditure take place, that is, the whole set of legal 
subjects, who suffer the consequences. This was labelled as the law of the 
communicating tax vessels in a previous chapter 40 . Of course this is a rather vague 
assertion. And it goes without saying that the fact that somebody else evades taxes 
only affects me infinitesimally, due to the high numbers of taxpayers when 
compared with the single free-rider. However, this is no rejection of the fact that the 
cumulative effects of tax evasion are either higher taxes, poorer public services or 
higher public debt (which implies higher taxes in the mid-term) 41 . This is less 
intuitive only because of the complex institutional structure of the obligation to pay 
taxes 42 . 

§192. The concrete implications of characterising the tax relationship as a public 
and multilateral one are at least the three following ones. 

First, that any description of it as a bilateral relationship, either understood in 
terms of a quasi-market exchange (tax as a proxy of price) or in terms of a public 
relation of subjection (tax as command of the sovereign), is flawed. As indicated 
above, the fact that the horizontal relationship among individuals characteristic of 
the duty to share the burdens derived from the existence of the political community 
is translated into a bilateral relationship between the tax authorities and the legal 
subject does not mean that the latter is not to be justified and interpreted taking into 
account the relational character of the background duty. 

Second, this view of the tax relationship also stresses the importance of 
connecting taxation and public expenditure in the argument for the justification of 
taxation. Legal subjects assume not only the role of taxpayers, but also that of 
providers/users of public services. In this sense, we can neither be mere consumers 
of public goods nor mere contributors, but we are both things at the same time. The 
tax equation cannot be solved with the public expenditure variable. 

Third, this view makes it clear that we have to cash in traditional concepts loaded 
with references to the formal or material paradigms of taxation for others devoid of 
negative implications. For example, it is common to make a reference to the revenue 
interest of the state. This claim tends to be related to the black-box of state 
sovereignty, and it is not frequently based on public reasons, but on appeals to the 
state’s power to tax and references to its hierarchical superiority. However, certain 
legitimate claims are also invoked in the name of such interest. They should be 
distinguished and articulated into a concept of fiscal interest in a procedural sense. 


See §400. 

However, the following words are intuitive to some. See Scailteur (1963:44): “Voler l’etat, c’est voler 
aussi directement et d’une maniere aussi condamnable que de prendre un portefeuille dans la poche de 
son voisin”, claimed a Belgian politician more than half a century ago”. 
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3. MOVING COERCION FROM CORE TO PERIPHERY 

We have already made some references to the place assigned to coercion in the 
democratic theory of tax law. We saw that a main difference between morality and 
law is that the latter provides its addressees with an additional motivation to comply 
in the form of the threat of sanctions 43 . While morality is autonomous and relies on 
spontaneous compliance, law is heteronomous and is supported by sanctions. This 
difference lies at the core of the prescriptivist theory of law, which identifies law 
with force (one might say violence). 

An immediate application of this theory is to qualify taxes as a matter of 
coercion (something which is perceived as intuitive by a good deal of people, not 
only liberists). In such way, taxes are usually defined as compulsory and 
unrequited 44 payments through which individuals discharge a legal duty 45 . What is 
perhaps less obvious but more relevant in theoretical terms, this leads to the 
anchoring of the justification of tax norms to the sovereign power of the state 46 . The 
reader might have already realised that the implications of all links in the 
argumentative chain are quite at odds with the basic insights of the democratic 
theory of tax law. 

This section challenges the prescriptivist theory of tax law and claims it to be 
wrong. It aims at uprooting the sovereignty paradigm from the soil of tax law and to 
mark a clear break with legal formalism and the companion rejection of metalegal 
foundations for the power to tax 47 . This relies on some previous arguments. It has 
already been argued that the Hobbesian model of public reason, which trust social 
integration to coercion and cognitive manipulation, finds itself in dire straits to 
explain how tax systems can be stable in the long run 48 . This section renders more 
precise and completes those insights. It offers arguments against the general 
prescriptivist theory of law (on the basis of its flawed ontology of legal system and 
its bogus explanation of social stability) and against its specific application to tax 
laws (on the basis of identifying the core tasks of any tax system and by considering 


44 Cf. the IMF Manual on Governmental Financial Statistics : “compulsory, unrequited, non-returnable 
receipts for public purposes”. In the Encyclopedic ou dictionnaire raisonne des Sciences, des Arts et 
des metiers, vol. 8 (1765), tax is defined as “contribution que les particuliers sont censes payer a l’etat 
pour la conservation de leurs vies et de leurs biens” And insists on the idea that taxes should be 
distributed according to what is determined or derives from distributive justice. This is a definition 
echoed in almost all textbooks. Cf. Bafile (1978, 23): “II tributo e una prestazione imposta dallo Stato 
in forza del suo potere di supremazia”. See also Giannini (1956, 148-9). 

45 The conception of law as command is also quite popular in the analysis of duties in general. Cf. 
Varela Diaz (1982). See also Nabais (1998). 

46 The wider currency assigned to such theories in our field might be explained by the double 
opaqueness of the obligation in relation to the background duties it institutionalises, as we have seen 
in the preceding section, but it might also have been due to urgency of affirming its autonomy as an 
academic discipline, something that was historically associated with a claim to being positive 
represented by the conception of law as command, as seen in the first chapter. 

47 This goes quite against the basic move of legal positivism in legal matters, namely to define taxes by 
reference to the sovereign power of the state and thus exclude altogether questions of justification. Cf. 
Rodriguez Bereijo (1976, 225). 

See §§77-79. 
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the implications of associating taxes with coercion). This is complemented with a 
positive different understanding of the role of coercion and some final remarks on 
the need to take seriously the dangers implicit in any use of coercion. 

3.1 Against prescriptivism 

The identification of taxes with coercion is the result of applying to tax matters 
the prescriptivist theory of law, or in other words, of reducing law to force 49 . Four 
arguments are provided against such conception. Two of them are addressed to the 
prescriptivist theory as a general legal theory, and another two deal more specifically 
with the characterisation of tax laws as coercive. 


3.1.1 Prescriptivism as legal theory 

There are two main arguments against prescriptivist theories of law. First, they 
analyse law with the help of a wrong ontology and they fail to give an account of 
features which are deemed essential to legal phenomena. Second, and as it was 
already argued in the more specific context of tax laws, they fail to explain how 
social systems can be constituted on the exclusive basis of force. 

§ 193 . Any prescriptivist or command theory of law implies a wrong ontology 50 , 
according to which all complete legal norms impose duties and stipulate sanctions. 
The main shortcoming of such conception is that, even if it explains one way in 
which laws are reasons (prudential reasons), it fails to explain in what way they are 
norms 51 . This is the basic insight at the core of Hart’s The Concept of Law, namely, 
that any valuable legal theory must take into account the “manner in which the 
members of the group who accept the rules view their own regular behaviour” 52 . We 
need to be able to look at actions as intentional and to understand and use “ought”, 
“should”, “must” sentences”, something which implies that the “external 
observation of people’s behaviour [implicit in the conception of legal norms as 
sanctions] cannot convey a complete characterisation of the institution” 53 . By doing 
so. Hart reveals that law is not only a sanctioning machine, but it is also, among 


49 Cf. Von Wright (1963, 124): “The superior strength of the commander over the commanded (...) is the 
factual basis on which the legal order of the state is founded”; Schmitt (1996, 26-7): “T]he ultimate 
foundation of the existence of law and of all legal values must be found in an act of will, in a decision 
that, in itself, creates the law and whose ‘legal force’ cannot be derived from the presumed innocence 
of the decision rules; that is so because the decision which does not follow a rule creates the law”. For 
a criticism. See La Torre (1998c, 10-18). 

50 On the question of the ontology of law, see MacCormick and Weinberger (1986:7ff) 

51 I am paraphrasing here Raz (1975, 162). 

52 Hart (1961, 89). See MacCormick (1981, 39ff) for further reflections which relate the point of view 
where legal theorists need to stay (what he calls the hermeneutic point of view) with the need of 
postulating an internal point of view. 

53 Weinberger in MacCormick and Weinberger (1986. 82) 



142 


Chapter 4 


other things, a power-conferring system 54 . This is closely associated to Hart’s 
famous distinction between primary and secondary norms 55 . Prescriptivism only 
provides an incomplete view of legal systems. 

§194. Moreover, prescriptivism claims rightly that political interaction without 
political institutions leads to anomic situations, in which it is difficult to ensure 
conflict-solving and social co-ordination. However, it is wrong in claiming that the 
way out of such a situation is an act of force, that will move us into some form of 
social co-operation. Why should people accept this constituting violence? The only 
way to explain it will be to presuppose a previous exercise of force, entering into an 
infinite regress in which force justifies force 56 . Either those resorting to violence are 
numerous and act in a co-ordinated way (in which case, force is not what triggers the 
scheme of social co-operation, but the previous concerted action between them) or 
they will not be able to impose themselves upon others. This has immediate 
consequences for the affirmation that law is a matter of force or coercion. The 
prescriptivist would have to explain how legal systems can be constituted by force to 
start with. The impossibility of doing so proves that the prescriptivist theory of law 
puts the cart before the horse. Power is an outcome of schemes of social co¬ 
ordination, whose foundation cannot be violence. 


3.1.2 Applying Prescriptivism to tax law 

There are another two arguments which apply more specifically to taxation. 
First, it can be shown that the essential tasks assigned to tax norms should be 
discharged even if coercion was no longer necessary. Second, the prescriptivist finds 
itself in trouble in order to explain basic features of tax systems. 

§195. First, one can show that coercion is not an essential component of taxes by 
arguing that we would need tax laws even if coercion was no longer necessary. 
There is no need to claim that one day coercion will not be needed. One can make 
the claim maintaining a less optimistic view on human motivation. That is so 
because it suffices to counterfactually consider whether tax laws would be needed if 
coercion was no longer so. 

To such purpose, we can profit from the fact that Raz has already put forward a 
thought experiment which allows us to claim so. Imagine a society that looks pretty 
close to ours, but in which we have no need for any mechanism or technology to 
ensure compliance (that is, something like a community of angels, in which people 
would comply with social norms out of their sense of duty). Even in such a context, 
we will still need taxes, or call them what you will, institutions allowing us to 
calculate the fair distribution of the burdens derived from the existence of the 
political community among its members. According to the terminology used in the 

54 Hart (1961, 80) 

55 Hart (1961, 81). 

56 For a criticism of the founding rule of coercion, see De Jasay (1998, chapter 1). 
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first chapter, we will still face considerable cognitive and organisational problems in 
the absence of an institutional complement to general practical discourse. Even 
angels would not know how calculate how much to pay without the help of the 
complex mathematical help provided by the tax system. Moreover, in the absence of 
an administration in charge of public finance matters, they will have difficulties in 
order to know to whom to transfer the resources 57 . 

It is worth quoting Raz at length: 

“we are to imagine a situation on which the State provides all the services it currently 
provides, let us say roads and a sewerage system, free education and a free health 
service, social security and unemployment benefits and the like. They are provided by 
raising money from the public for a state-run charity, contributions to which are 
voluntary, hut which publishes guidelines for self-assessment for those who wish to use 
them” 58 . 

Even if in real world situations we may not be able to do without the 
additional motivation provided by law through the threat of sanctions, what the 
experiment proves is that this is not all that tax law does, not even the most 
important thing it does. Just think what is closer or resembles more a tax: one of 
Raz’s voluntary contributions or a fine? It seems clear that the answer is the former, 
and that is so even if the latter is the one that shares with taxes its coercive character. 

§196. Second, a prescriptivist conception of tax law portrays tax relationships as 
purely bilateral, that is, it pictures them as vertical connections between the tax 
authorities (up) and taxpayers (down). This creates considerable trouble in some 
concrete cases. On the one hand, we have already made reference to the law of 
communicating tax vessels 59 . The core insight of such law is quite easy: If some 
people do not pay their taxes, this will end up resulting in either higher taxes for law 
abiding taxpayers or less public goods and services. A prescriptivist theory of tax 
law cannot explain how it is possible that such negative effects result for taxpayers 
who comply with their duties. Because prescriptivism neglects the multilateral and 
horizontal relationship which constitutes the foundation of the obligation to pay 
taxes, it lacks the resources to explain the effects of tax evasion on abiding 
taxpayers. On the other hand, prescriptivist theories have a hard time at dealing with 
a central feature of democratic tax law, namely, the self-assessment of tax liabilities 
by taxpayers. Because they portray tax relationships as bilateral and vertical, they 
cannot give an adequate explanation of how it is possible that citizens proceed in a 
direct way to calculate their tax liabilities and to discharge their obligations with no 
intervention whatsoever of the tax authorities. This impotence is reflected in one of 
the oldest disputes in tax law dogmatics, namely, the moment at which we should 
repute that an obligation to pay taxes arises. Tax doctrine has engaged in a lively 
debate on which act gives rises to the obligation. Is it the mere realisation of the tax 


57 

These are the kind of problems which plague non-institutionalised positive duties. Cf. Garzon Valdes 
(1986). 

58 Raz (1986, 45). In Raz (1975, 157ff) the thought experiment is conducted in order to argue against 
prescriptivism as a general legal theory. 

59 Cf. §102. 



144 


Chapter 4 


event (the operative fact which triggers the normative consequence foreseen in the 
tax norm) or is it precise that the tax administration intervenes? 60 True blue 
prescriptivists pretend to associate such moment with some act of the tax 
administration, to the extent that when faced with the reality of the self-assessment 
of taxes, they talk of a presumed intervention of the tax administration. On the 
contrary, the democratic theory of tax law should argue that the triggering fact is the 
tax event. Of course, in specific instances one or the other solution might be legally 
preferred in order to protect different values, but the default position is inspired by 
the general conception of the tax system, and more specifically, by the role assigned 
to coercion. 


3.2 Coercion as ensuring the factual conditions under which normative reasons to 
act apply 

§197. The democratic theory of tax law regards coercion as the technique (maybe 
the technique) to ensure that tax law is stable and that it can guarantee the 
achievement of the basic functions assigned to it, but not as what taxes are mainly 
about. 

It is argued that any viable tax system must count on the spontaneous compliance 
of most taxpayers (with two important caveats: spontaneous does not mean 
enthusiastic, and most does not mean all). Due to the fragility of all obligations 
which coordinate action in order to achieve a complex social goal (such as the 
obligation to pay taxes), there is the risk that willing compliance is undermined by 
the perspective of a good deal of people avoiding their duties, so that individuals 
might see no point in complying. To prevent this feeling of hopelessness, we 
complement tax laws with coercion. Thus, the law abiding taxpayer is ensured that 
there is a point in complying with the norms. Coercion reassures people in their 
tendency towards compliance because it guarantees that the number of recalcitrant 
citizens will be kept at a minimum, and thus that the goals pursued by the law will 
be achieved (the system will be efficacious) and fair (because most people will share 
the burden) 61 . But if that is so, coercion is not mainly a matter of providing 

60 For a summary, see (Russo, 1994). 

61 Rawls (1971, 267-8): “It follows that arranging for and financing public goods must be taken over by 
the state and some binding rule requiring payment must be enforced. Even if all citizens were willing 
to pay their share, they would presumably do so only when they are assured that others will pay theirs 
as well. Thus once citizens have agreed to act collectively and not as isolated individuals taking the 
actions of the others as given, there is still the task of tying down the agreement. The sense of justice 
leads us to promote just schemes and to do our share in them when we believe that others, or 
sufficiently many of them, will do theirs. But in normal circumstances a reasonable assurance in this 
regard can only be given if there is a binding rule effectively enforced. Assuming that the public good 
is to everyone’s advantage, and one that all would agree to arrange for, the use of coercion is perfectly 
rational from each man’s point of view. Many of the traditional activities of government, insofar as 
they can be justified, can be accounted for in this way. The need for the enforcement of rules by the 
state will still exist even when everyone is moved by the same sense of justice. The characteristic 
features of essential public goods necessitate collective agreements, and firm assurance must be given 
to all that they will be honoured”. Cf. also Lucas (1984, 165). Cf. Finnis (1980, 262): “And there is 
the need of giving the law-abiding the encouragement of knowing that they are not being abandoned 
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prudential reasons to action, but of supporting or ensuring the factual conditions 
under which normative reasons arise. And its main addressee is not the free-rider, 
but the law abiding citizen. Only in a second step we consider the important role that 
it plays in providing prudential reasons to act to those who might not pay their taxes 
voluntarily, either out of weakness of will or because they are exclusively moved by 
strategic considerations. It is only in the last resort that coercion is intended to create 
prudential reasons for action for those who will not be moved out of their sense of 
duty to comply with the law. In the terms that Raz puts it, coercion addresses “the 
self-interest of those who fail to be properly moved by moral considerations” 62 . 

On such grounds, we can conciliate the claim that the feasibility of the tax 
system necessitates having resort to coercion 63 with the apparently contradictory one 
that coercion is not at the core, but at the periphery, of tax laws. 

3.3 Taking coercion seriously 

§198. The reconceptualisation of coercion does not imply being blind to the risks 
involved in the effective use of coercion. Taxes are essential to sustain a political 
community in which individuals tax themselves, but their coercive implementation 
might be associated with the infringement of individual rights. Coercion is 
ambivalent. It might be at the service of legitimate force or of illegitimate violence. 
In the latter case, it leaves a line of victims. Because no theory of democratic tax law 
is enough to ensure the actual legitimacy of each and every act of coercion, it is 
necessary to be aware of the risks involved in dealing with coercion and of the 
special stringent requirements that are to be required in its justification 64 . 
Democratic law needs coercion 65 , but it is always necessary to remind those dealing 
in penalties and punishment that when their work is finished, they might have left 
behind lives torn apart by doing their job 66 . 

Similarly, and in line with the arguments that were put forward in the previous 
section, it is necessary to realise that coercion is not something exclusive to the 
relationship between political institutions and individuals. We can also be coerced 
by private institutions (for example, by corporations) and by other individuals. In the 
same way that the general resort to coercion through law is justified by reference to 


to the mercies of criminals, that the lawless are not being left to the peaceful enjoyment of ill-gotten 
gains, and that to comply with the law is not to be a mere sucker: for without this support and 
assurance the indispensable co-operation of the law-abiding is not likely to be continued”. 

62 Raz (1994, 328). 

63 Cf. The judgment of the Spanish Constitutional Court , STC 76/90 , paragraph 3: without a tax 
administration in charge of monitoring and controlling, and with the possibility of triggering 
sanctions, the tax system collapses or ends up exploiting those who voluntarily comply with their tax 
obligations. 

Nagel (1987, 223): “We have to be impartial not just in the conferring of benefits, but in the 
imposition of burdens, the exercise of coercion to ensure compliance with a uniform set of 
requirements, and the demand for support of the institutions that impose those requirements and 
exercise that coercion (...) I suggest that this element of coercion imposes an especially stringent 
requirement of objectivity in justification”. 

Mansbridge (1996). 

Cover (1986, 1606). 
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the need to avoid alternative sources of coercion 67 , that associated with tax law is 
partially justified by reference to the not so hypothetical economic coercion implicit 
in socio-economic arrangements, at least when they do not include a tax system in 
charge of funding public needs, redistributing resources within society and steering 
the economy. These are functions which require resort to coercion, but which 
purchase legitimacy for the whole system 68 . 

3.4 Some Implications 

Up-rooting coercion from the core of the conception of taxes is necessary if we 
want to preserve the central insight of democratic tax law, namely, the regulative 
ideal of individuals taxing themselves. If coercion is at the root of taxation, then 
individuals would not be able to see themselves as authors of the law. Only if we 
clearly distinguish the institution from the mechanisms that might be used to ensure 
its adequate implementation can we avoid ending up with a prescriptivist 
understanding that will be fatal to our theory. 

§199. The move has major consequences for the understanding of taxes and tax law. 
Among them, it is convenient to make reference to the following five. 

First, it implies a new attempt at characterising what tax law is about. Its core 
can no longer be seen to be formed by norms relating to the consequences of non- 
compliance. On the contrary, what comes to the fore are the norms that are the 
outcome of the democratic procedures through which individuals themselves decide 
how to distribute the burdens derived from the existence of the political community. 
That is, the core of tax law is composed by tax events, or facts whose realisation 
gives rise to a concrete tax liability. This insight was already formulated by some tax 
scholars (such as Hensel). It was fully unfolded by Dino Jarach, who claimed that 
the first and essential component of tax law are not formal norms which determine 
how the activity oriented to the determination of the tax event, or those that 
determine which tax is to be paid or the necessary acts to proceed to payment or 
coercive execution of the obligation to pay a tax, but the norms that establish the 
events which give rise to the main legal relationship, the subjects who are obliged 
and the amount of the obligation, that is, the norms which constitute substantive tax 
law” 69 . This does not mean that there is no need for specific procedures for 


Hale (1939, 563). 

68 It is clear that magnifying the risks posed by law’s coercion on economic matters reduces the need of 
justification of the status quo. 

69 Jarach (1943, 29): “In logical and structural terms, what constitutes the first and most relevant part of 
tax law is not the set formal norms regulating the procedure of determining the realisation of a tax 
event and the amount due or those others concerning spontaneous or coerced compliance with the 
ensuing obligation to pay an amount of money, but the set of norms which define the events which 
give rise to a tax obligation, those subject to it and the amount of the obligation, that is, the norms that 
constitute the material tax law” [“Lo que constituye logica y estructuralmente la parte anterior y 
prevaleciente del derecho tributario no son las normas formales que establecen como se debe 
desarrollar la actividad con que se reconoce la existencia del hecho imponible y se determina cual es 
el tributo que corresponde y se cumplen los actos necesarios para ingresar el pago o para ejecutar 
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monitoring compliance and/or implementing the tax system, or that the main risk for 
individual rights comes from the tax administration. It only reflects that participation 
in its enactment is considered as the main source of legitimacy for the tax system. 
Moreover, this fits in well the general trend of democratic tax systems, which tend to 
rely increasingly on the self-application of tax norms by taxpayers (the self- 
assessment). 

Second, it constitutes a sort of preface to any theory about the role to be played 
by tax authorities. From a functional point of view, the tax administration must be 
seen as a tool or ancillary device for monitoring and enforcing compliance with tax 
norms. From a normative standpoint, the tax administration must be reconstructed as 
bound by the interests of taxpayers themselves. This is so because the tax 
administration is conceived as a proxy or surrogate of taxpayers 70 . Its powers are 
founded on the non-institutional rights that individuals have against other members 
of the community regarding the distribution of the burdens derived from the 
existence of the political community. There is no ontological embodiment of the 
public interest on the part of the tax administration, so they are supposed to back up 
their action with arguments, according to the “program” designed and developed by 
democratic law. 

Third, it requires us to see tax law not only as a source of obligations, but also of 
rights. Taxpayers are party to a proper legal relationship and not to a relationship of 
subjection to the state. It stresses the fact that they are on a par with administrative 
and bureaucratic structures (they are not subject to them). Individuals have a right to 
have their tax obligations fully determined by statute. This rules out any 
arbitrariness on the side of the administration. The same goes for judicial review of 
the activity of the tax administration. It should be seen as a full check on its activity, 
that should proceed in accordance with the legal system. That means that the judge 
is not to be conceived of as merely deciding on the restitution of a payment which 
was unduly due, but stepping on the shoes of the representative of the public 
interest, which consists at the moment in the accurate assessment of tax liability. 

In a sense, it is only in such a way that the juridification of taxes acquires full 
force. It has already been remarked that this proceeded on the basis of the 
application of the principle of balance of powers to tax law. This allows me to 
distinguish between the creation and the implementation of tax norms, and fully 
subjects the administration to the law. However, this limited the impact of taxation 
as the expression of sovereignty but only by kicking the problem upstairs. Of course, 
there was the risk that it might strike back. It is only by means of fully getting rid of 
the idea of sovereignty and its companion idea of arbitrariness (either at the 
legislative or the judicial levels) that we can implement the rule of law in a full sense 
in tax matters. 

Fourth, and related to the first, it makes clear that the main addressee of tax 
norms is the taxpayer and not the administration. If the task of co-ordinating 


coactivamente la obligacion tributaria, sino las normas en que se preven los hechos que dan lugar al 
nacimiento de la relation jurfdica principal, los sujetos obligados y el monto de la obligacion 
tributaria, es decir, las normas que constituyen el derecho tributario material”]. 

See §432. 


70 
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individual action is to be discharged successfully, it is absolutely necessary that their 
drafting makes them transparent, as easy to understand as possible. After all, the best 
guarantee of the correct application of norms is the avoidance of unnecessary 
complexity and opaqueness. When the citizen needs no other lawyer than herself we 
are a bit more sure of avoiding “administrative corruption, the harassment of 
individuals, and other undesirable by-products of the operation of the legal 
machine” 71 . 

This constitutes an in-built limit to the complexity of tax norms. This affects the 
question of which tasks should be assigned to the tax system. For example, it can be 
interpreted as strongly opposing the use of patterns of tax distribution based on 
criteria for which it is difficult to provide inter-subjective evidence. There is no need 
for monetary fetishism, but neither for purely subjective assessments that cannot be 
verified. 

Fifth, it implies that the justification of a tax cannot be based on its coercive 
imposition, and must be found in the background reasons that support it. In other 
words, it reopens the question of the justification of tax norms. 


Raz (1994, 333). The reader should take into account that the need of generality and easy 
understanding also limits the authority of the law in such cases: “Alternatively, [the subject of the 
law] may find out that he has no reason to follow certain aspects of the law. They may be the 
inevitable simplifications the law has to embrace to be reasonably understood and efficiently 
enforced. There is no reason for an individual not faced with the same considerations to conform to 
the law on such occasions”. 



CHAPTER 5 


JUSTIFYING THE GENERAL OBLIGATION TO PAY 

TAXES (2) 


The tasks assigned to the tax system 


“Suppose that, lined up on the docks of Plymouth, there are a number of ships about to sail for various 
communities in which varying degrees of redistributive taxation are to be employed, but which are in 
other aspects similar. Given at least some uncertainty concerning how productively your own particular 
talents will fare in the new environment, so that a corresponding uncertainty exists as to what place you 
will eventually occupy on the prospective income distribution, what type of redistribution would you tend 
to prefer in making your choice among the various colonies? How would this preference be altered by 
taking into consideration the types of individuals that the various plans would attract? How would the 
decision be made where there is no advance information at all as to which particular individuals are more 
or less likely to succeed in the new environment? While many of those who have some degree of 
confidence in their superior capabilities, even as against a group of selected in terms of being attracted to 
such a venture, may find it difficult to give full weight in any such evaluation to the possibility of their 
eventually filling a menial role, even hypothetically, in such a situation, the concept may be an aid in 
developing some degree of objectivity in the appraisal of income distribution" 

William Vickrey, The Problem of Progression 

1. Introduction; 2. To Redistribute or not to redistribute: liberist vs. liberal 
ideas; 3. The Market in Search of a Justification; 3.1. The Liberist Strategy; 3.2. 
A too narrow set of things to be justified; 3.2.1. The cumulative effects of bilateral 
transactions; 3.2.2. The distinction between action and omission; 3.3.3. Liberism as 
strictly deontological; 4. Tax Standards of Justification: What Generality? 
Whose Equality? Which Legal Security?; 4.1. The liberist understanding; 4.2. 
Counter-arguments; 5. A Positive Argument for Redistribution; 5.1. Reasons 
internal to the tax system to include some progressive taxes in the tax mix; 5.2. The 
general concept of taxation as an insurance premium; 5.3. Insurance against full 
deprivation and the legitimacy of politics; 5.4. Brute bad luck: generic lottery and 
serious handicaps; 5.5. Insurance against force as the determining factor in social 
relationships; the initial allocation of goods and the rules of transfer in market 
systems; 6. Some very brief remarks on the management and steering of the 
economy. 


1. INTRODUCTION 

The previous chapter consisted in a reconstruction of the structure of the 
obligation to pay taxes in Western tax systems. It was intended as a piece of 


149 



150 


Chapter 5 


interpretive theory, “which begins with our actual practices and tries to read these in 
their best light” 1 . 

But a democratic theory of tax law cannot be interpretive all the way down. 
Remember that we set as our main purpose “to reconnect tax norms with general 
principles that guarantee the legitimacy of the system as a whole”. This requires that 
we put forward a normative argument concerning the tasks that the obligation to pay 
taxes should be assigned in a democratic polity. As the reader might have already 
guessed, this is related to the big debate on tax matters, namely the issue whether the 
tax system should be in charge of financing a very limited set of public goods (as 
liberists pretend) or whether it should provide enough revenue to redistribute 
economic resources and be of help in the management of the economy (the claim of 
liberals). 

The chapter is thus concerned with the tasks which the tax system should be 
assigned. 

I assume an agreement on the assignment to the tax system the role of providing 
revenue for financing the very basic public goods (those associated with the minimal 
or watchman state). It is argued that the first and basic question to be answered is 
whether the tax system should be limited to do this or whether it should be 
responsible for other tasks, including the redistribution of income within society and 
the steering of the economy in order to achieve certain basic social goals, such as 
full employment. We have to face one question and not two different ones because 
the rationales for extending the role of the tax system affect the two tasks. A certain 
number of arguments have been made challenging the conceptualisation of taxes as 
prices, on the basis that they assume (a) an unsupported shaip distinction between 
the responsibility derived from action and from omission; (b) they consider as 
already legitimate the market ordering of the economy; (c) and they do so on the 
basis of an inadequate understanding of what the principles of generality of law, 
equality before the law and legal security entail. A positive case for redistribution is 
made on the basis of (a) the actual structure of tax systems, where it is frequent to 
find taxes with regressive consequences in respect of the pattern of distribution, that 
need to be compensated by others of a progressive kind; (b) the need to purchase 
legitimacy for the unjustified characteristics of the distribution side of market 
systems (associated with the unfair character of the original allocation of goods, the 
losing position of newcomers who do not have an access to such original allocation, 
and the rules of transfer that create starting inequalities, like the right to bequest and 
inheritance); (c) the combination of the natural lottery of talents with the social 
rewarding of abilities. 

The key question is whether public finance should or should not go beyond the 
task of allocation or the procurement of the revenue needed for the acquisition of the 
most essential public goods. A different way of phrasing this question, capturing 

1 Interpretive theory is closely related to Rawls’ move in Political Liberalism. See (Rawls, 1993, 8): 
“We collect such settled convictions as the belief in religious toleration and the rejection of slavery 
and try to organise the basic ideas and principles implicit in these conceptions into a coherent political 
conception of justice. These convictions are provisional fixed points that it seems any reasonable 
conception must account for. We start, then, by looking to the public culture itself as the shared fund 
of implicitly recognised basic ideas and principles”. 
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most of what is at stake, is to say that we have to determine whether or not the tax 
system should be in charge of purchasing legitimacy for socio-political 
arrangements (for the economic constitution). 

The answer to this question has an enormous influence on the conceptualisation 
of taxation (that is, on the concrete conception of taxes that is put forward or 
defended). While liberists are inclined to model taxes as a proxy of market prices 
within an institutional context in which it is just not possible to have them, liberals 
will add a further dimension of taxes as insurance against certain basic social risks. 

It is also quite pertinent to some of the remaining parts of the essay. It 

determines the structure and context of what are referred to as the sources of 

legitimacy of the tax system through substantive correctness. Take the principle of 
ability to pay. The arguments made in this section allow us to do two things. First, to 
understand that the uneasy character of the concept of ability to pay is related to the 
fact that the case for redistribution is manifold, and that each of the different pillars 
on which it rests calls for a different pattern of distributive justice to be 

implemented. When we ask that such demands are met through the general 

obligation to pay taxes, we end up asking it to do many different things, whose 
compliance might not be easy to check. Second, this section offers a theoretical 
background that allows us to distinguish neatly the different questions at stake when 
using the principle of ability to pay as a constitutional standard. 

Finally, a positive argument for redistribution clears the way for further 
assigning to the tax system an auxiliary role in the managing and steering of the 
economy. Answering yes to the question whether “to redistribute or not to 
redistribute” implies arguments against the most formidable objections to assigning 
such a role to the tax system. It goes without saying that paving the way is not the 
same as giving a positive answer (and we will have the chance to note that a central 
remaining issue on this issue is whether we do not run the risk of overloading the tax 
system by assigning too many tasks to it). 


2. TO REDISTRIBUTE OR NOT TO REDISTRIBUTE. LIBERIST VS. 

LIBERAL IDEAS 

§200. A Gordian knot in the general theory of democratic tax law is the question 
whether the tax system should be used in order to redistribute income within the 
political community 2 . This question presupposes (though is not identical with it) 
whether redistribution should take place at all 3 . It is probably not too adventurous to 

2 ... . 

As it was indicated in chapter 1, section 2, this research does not tackle questions concerning the 
distribution of the power to tax among different political communities. 

3 It was already pointed in the previous section that the duty to share the burden derived from the 
existence of the political community is mainly but not exclusively discharged through the general 
obligation to pay taxes. On the specific question of other means of implementing the principles of 
distributive justice, see Gellhom (1935), Kronman (1976), Gerstenberg (1998). The latter is 
developing a project that analyses private law regulation as the channelling of market transactions 
according to independent, i.e. publicly, justifiable principles of social justice”. 
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assume that if the latter is considered as a legitimate purpose of political action, the 
tax system will be at the heart of the institutional mechanisms to implement it. 
Assuming the latter connection, we should determine whether to redistribute or not 
to redistribute. 

§201. A preliminary remark is just a reminder of the fact that the question is 
considered here in normative terms, but within the limits of normative justification 
already indicated 4 . First, the arguments for and against which are here considered are 
normative ones. As already been hinted at, this is not too common. For example, the 
case for progressive taxes, which is partially coincident with the present argument, 
has usually rested on prudential arguments 5 . The search for a normative case is 
consistent with the general approach of this essay, and reflects the assertion that a 
normative argument constitutes the only source of ultimate justification. This is not 
to be interpreted as a lack of interest or rejection of the objective importance of 
prudential arguments. The eventual existence of supporting prudential arguments is 
a good piece of news. It reinforces the argument with evidence of its feasibility 
(something far from being futile, given our understanding of what it is to offer 
practical reasons). Second, the argument assumes the general limits of normative 
justification already set out. This basically means that redistribution is not to be 
considered as aimed at the undermining the market system, and its basic elements of 
private property and freedom of exchange. On the contrary, redistribution is to be 
seen as an attempt to conceptualise the basic elements of the market system in such 
a way that they can be seen as legitimate. 

§202. The case for and against redistribution revolves around the question of what is 
a sound or fair socio-economic structure, and more specifically, around the 
relationship between the public and the private economies. Within the limits set in 
the first chapter of this essay, the question can be analysed around the dispute 
between liberists and liberals. 

The liberist case is that of those who argue that the self-regulating market 
constitutes the fairest possible social order, given the fact that it is built on the 
principle of individual autonomy. It sanctions all those transactions that are based on 
the free exchange or contract among individuals. The burden of proof is against any 
impingement on the functioning of the free market. This implies that the division of 

4 See §§ 25-31. 

5 See Blum and Kalven (1952). They review nine different arguments in favour of progressive taxation: 
(1) The macroeconomic argument that progressive income taxes contribute to maintaining a high and 
stable level of economic activity; (2) The benefit argument that benefits derived from taxation 
increase more rapidly as the income increases (3) The sacrifice theory which claims that we should 
look at the sacrifice in which each taxpayer goes through in order to pay her tax bill; (4) The ability to 
pay argument, be it interpreted as it may, points to the decreasing marginal utility of surplus income 
(that is, income exceeding the basics of life); (5) Social and moral ideas regarding the moral scheme 
of consumption (which considers that there is a different moral value in different kinds of 
expenditure); (6) The mitigation of economic inequality; (7) The fostering of equality of opportunity; 
(8) The need for a subsistence income; (9) The need for welfare payments. Most of these rationales 
are normative ones. However, the authors add that the most weighty and relevant ones have been 
those of a prudential kind. Cf. Blum and Kalven (1952, 444). 
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labour between public and private economics is based on the supremacy of the latter 
(which constitutes a sort of spontaneous order of society). Under such a view, public 
economics is limited to a very clear and definite set of tasks as a servant of private 
arrangements. 

The liberal argument conceives the relationship between private and public 
economics in different terms. By insisting on the framework which make the 
functioning of the market economy possible, and enlarging the scope of justification 
to the omission of certain actions, liberals anchor the legitimacy of private 
arrangements on an over-encompassing economic constitution (which is political 
and deals with economic matters). Public economics is assigned a larger role. The 
private market is a tool or device that can only buy a share of its legitimacy, and 
must be helped by public economics in completing its legitimacy credit. 

§203. This is translated in tax matters in the following way. Liberists argue that 
taxes should be limited to the collection of the revenue needed to finance the most 
basic public goods. Any further task assigned to the tax system (for this purpose, to 
the system of public finance as a whole) would lead to an infringement of individual 
rights. They argue that taxes should be modelled upon market prices, taking into 
account that the conditions for a market exchange do not exist in public economic 
exchanges (this is due to the fact that public goods are characterised by their 
jointness, non-excludability and non-rivalrous consumption 6 ). Such characteristics 
make it unavoidable that we end up in a situation in which there is a single producer 
and in which the allocation of goods cannot be based on individual demand. 
Liberists are well aware of these difficulties. Under such circumstances, what they 
propose is to operationalise the commutative principle in a different way. What 
changes is not the principle, but its concrete embodiment 7 . They do this in the 
following way. First, they select a proxy of demand. This tends to be income , 
measured in monetary terms, and defined either in terms of accretion or 
consumption (that is, defined as the flow of income which we earn or as that which 
we spend). This implies the assumption that the individual demand for public goods 
depends on the income that is available to her. Second, that the tax burden supported 
by each individual should be proportional to her income. This implies that all legal 
subjects should pay an equal proportion of their income in taxes. This is the only 
definition of the tax burden that respects the substantive principles of generality, 
equality and legal security. 

Liberals put forward a conceptualisation of taxes as a combination of price and 
insurance. This reflects the fact that they do not aim to replace the basic elements of 
the liberist understanding, but complete or complement it. The additional element is 

6 See § 21. 

7 

Leoni (1991, 168): “Taxation can never be completely identifiable with the payment of a price under 
the market system, but it may be considered as in this case [people willing to pay for a price] as a 
good approximation to the payment of a price under that system. See also Marlow and Orzechowsky 
(1997, 161): “The private market analogy remains an appropriate framework for redesigning the fiscal 
constitution, and for those interested in changing the status quo, since it provides a framework for 
providing how various changes that bring payment and use closer together may influence our future 
public choices”. 
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the reference to insurance against the risk of extreme deprivation, bad luck and force 
in social relationships. Each of these elements provides a rationale for assigning the 
tax system a role going beyond the collection of revenue for the provision of basic 
public goods. This is rendered more concrete in the following way. First, the basis 
on which tax liability is to be calculated is any expression of a personal economic 
capacity. This turns out to be income in most cases, but the taxation of wealth (or the 
fixed economic resources at our disposal) is not excluded. Moreover, economic 
capacity is not necessarily to be measured in monetary terms; some refinements can 
be introduced to it in order to male tax liability determinate. Second, the total tax 
burden borne by each individual should increase progressively as her income does. 
Although the rough rate of progression must be determined taking into account the 
concrete economic and social context, what the liberal can claim in general terms is 
that the different risks against which the system provides insurance require the 
application of different rates of progression. 

§204. In the following sections, I will unfold my argument in three steps. First, I 
will challenge the liberist argument which aims to justify the self-regulating market 
against redistribution. Second. I will concentrate on the applied version of such 
arguments, namely on the reasons they put forward to show that asking the tax 
system to become a tool for redistribution implies that it will end up infringing 
individual rights. Third, a positive case for redistribution is structured around the 
idea of taxation as the premium of insurance against economic destitution, against 
brute luck and against force determining social and economic relationships. 


3. THE MARKET IN SEARCH OF A JUSTIFICATION 


3.1 The Liberist Strategy 

§205. What we can conclude from the previous summary considerations is that the 
case for liberism and against redistribution stands or falls with the case for private 
market as a self-regulating order. To put it in different terms, only if the market is 
considered for some reason or another as the default order of society, and it is 
argued that such a state of affairs is fair, we can reject the assignment of a 
redistributory role to the tax system. Because only in that way can we conclude that 
impinging upon the market order is inherently suspicious of denying individual 
freedom. Because if it turns out that the market is not a lord but a servant, even if a 
dutiful one to which we can trust the care of most of our affairs, then the case for 
redistribution will emerge as a powerful one. 

§206. There are three main approaches to defend the value of the allocation of 
resources operated by the market. Those are th e functional, the evolutionary and the 
normative or the right-based one. As the reader might have already realised, they 
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basically correspond to the different conceptions of practical reason that we have 
already considered briefly 8 . 

The functionalist argument is based on the idea that a self-regulating market 
ensures the best possible state of affairs by reference to a standard of individual or 
social utility. In a nutshell, the market is more efficient, because it maximises some 
variable, which tends to be that of utility, no matter whose is it or how it is 
calculated. Any impingement upon the functioning of the market is suspect and must 
be justified by reference to the consequences that it will have, and it tends to be 
limited to those marginal cases in which markets are inefficient (the so called market 
externalities). 

The evolutionary approach argues from the premise that the self-regulating 
market reflects the spontaneous ordering of society (this is what Hayek, maybe 
going through a grandiloquent patch, defined as catalaxy). This is reflected into 
private law norms which correspond to such evolutionary paradigm (basically, the 
common-law rules), that constitute the sediment of an evolutionary process that 
reflects a learning-process and the adjustment of norms to socially beneficial 
functions. This can be seen as a sophisticated application of Spencer’s argument 
with a vengeance. 

The normative or right-based approach rests the case for self-regulating markets 
on the argument that they leave the maximum possible room to the action of 
individual autonomy. The market is a socio-economic structure in which the pattern 
of exchange and distribution is mainly based on contract, in reciprocally 
advantageous free exchanges. Any limit to the self-regulating market must then be 
seen as posing a threat to the self-regulating potentialities of the market itself. 

§207. Most liberist arguments combine at one point or another elements from these 
three strategies. Of course, it is clear that a Hayek or a Leoni is much more inclined 
to praise the functional evolution of the market, while a Nozick and even a 
Buchanan is engaged in finding some normative foundation. That notwithstanding, 
the remainder of the present chapter concentrates on the latter set of arguments (the 
normative ones) for the simple reason that once we assert that we can make heads or 
tails in practical matters, the two first strategies are forced to look for support to the 
last one. This is so because at the end of the day we can always contest why we 
should consider efficiency as the paramount value or why we should be more 
respectful towards the unintended spontaneous order of society than to nature as a 
whole. As the reader might recall, the general conceptions of practical reason that 
underlie these argumentative strategies do not tend to deal with such questions 
because they assume that there is no way of founding practical reason on any other 
thing than facts, be they economic or historical. But we have seen that this is an 
over-pessimistic conclusion. 

§208. Not to give the reader the feeling that this is just an strategy of avoidance, I 
would add some remarks on possible argumentative lines of argument to challenge 
these two defences of the self-regulating market in their own terms. With regard to 


See chapter 2, section II. 
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the functional strategy, it could always be said that a tamed market might lead to 
higher levels of social utility than a self-regulating one. There are different degrees 
of detail with which counter-arguments could be made, moving from some general 
empirical observations (e.g. that it seems to be the case that the full maturity of the 
welfare state was coincident in time with the highest rates of economic growth and 
prosperity in Western Europe) to more articulated arguments concerning the impact 
of concrete redistributory measures (like progressive taxation or minimum wages) 
on economic growth 9 . Moving to the second argument, we could always fight Hayek 
and his acolytes with their own fire. Why should they refer to the self-regulating 
market as a product of the spontaneous order of society and deny such condition to 
the redistributory state? Does not the latter constitute the last step in the evolution of 
social structures of mutual aid, reflecting the basic idea of sharing risks? 10 After all, 
to their (peculiar) reading of Darwin we could always reply with our reading of 
Kropotkin’s Mutual Aid. This would only require focusing not on the terminus 
station (the highly institutionalised welfare state) but on the social structures that 
emerged within society and that were co-opted and institutionalised (mostly for the 
good) mainly after the Second World War. And, unfortunately to them, it seems that 
if history is against them, they will have no choice other than to change theory or to 
turn red and blue partisans of redistribution. 

§209. So we are basically left with the normative defence of the self-regulating 
market. The most articulate argument is probably the one made by Robert Nozick in 
Anarchy, State and Utopia. His case can be structured in three basic steps. 

First, he provides a positive defence of the minimal state (which monopolises 
force and provides some very basic public goods) against full-blooded anarchists 
(though more on the mould of Rand than of Dolgoff). It runs as follows. In anarchy 
(a sort of counterfactual state of nature), the decentralised enforcement of law 
against those who might not comply with it gives rise to severe uncertainty 11 . This 
leads to the emergence of protective associations 12 . Such institutions would provide 
the service of protection (including prosecution of those who might infringe the 
rights of those individuals who are their customers) in exchange for a fee. With the 
passing of time, one agency will become dominant. Of course, a limited number of 
individuals within its jurisdiction might not have contracted its services and 
preferred to protect themselves. Such state of affairs is inadequate, because the fact 
that they can enforce their claims independently of the agency poses a threat to those 
who have already contracted protective services with it 13 . At this turn of the thought 
experiment that serves as a normative yardstick of really existing social structures, 
Nozick’s argument is that such individuals can be obliged to submit to the 


9 


10 

11 

12 


See, for example, Persten and Tabellini (1994). In a paradoxical way, they argue that inequality is 
harmful for growth because it leads to policies that do not protect property rights and do not allow full 
private appropriation of returns from investment. 

MacCormick (1989). 

Nozick (1974, 11-2). 

Nozick (1974, 12-5). 

Nozick (1974, 54-6). 


13 
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jurisdiction of the agency in exchange for an adequate compensation 14 . First, they 
can be forced to do so because their remaining independent from the protective 
agency and their retention of the right to self-defence poses a threat to those who 
have contracted the services of the agency (so the morale here is that at any rate 
some rights will be in peril). Second, those who are not willing to submit themselves 
to the agency should be compensated “for these disadvantages foisted upon them in 
order to provide security for others” 15 . This is done by means of providing the 
services of the protecting association for free. Of course, the reader is quite familiar 
with Nozick's strong statement that all personal taxes are theft 16 . How would any of 
the clients of the protective agency define such compensatory payment in order that 
those who are not yet the customers of the agency renounce their self-defence and 
come under the jurisdiction of what then turns out to be the night-watchman state? 
Well, he says that the compensatory payment is not a tax and it is neither 
redistributive nor unproductive (there is an underlying productive exchange' 7 ). 

Second, now that the state is with us, Nozick denies that it should be in charge of 
anything other than performing the very basic functions of keeping law and order 
and providing some very basic public goods, because this will lead to an 
infringement of individual rights 18 . This implies a positive case for the self¬ 
regulating market and a veto to any further development of redistributive 
institutions. 

The case for the self-regulating market is based on providing a justification for 
its three basic elements or components: the initial allocation of goods, the rules of 
transfer and the rules of rectification of unfair transactions. 

First, and with regard to the original allocation of holdings 19 , Nozick argues from 
the premise that we have a right to self-property and proceeds to the Lockean 
argument that it is legitimate that we appropriate those goods which we mix with our 
labour, accepting a modified version of the Lockean proviso (that is, a limit on what 
is legitimate to appropriate if we do not leave others in a worse position that they 
were before we made ourselves property owners). He combines this main source of 
property (labour-based) with some other ways of acquiring it, as is typical in most 
theories of property. Second, he moves to consider the way in which such property 
can legitimately exchange hands (transfer of holdings). Those are basically bilateral 
(the contract as the paradigm of a free exchange in which both parties have 
something to gain) or unilateral ones (right to bequest and right to inherit). Third and 
finally, he considers the ways in which it is possible to reconcile the need for certain 
fluidity in market transactions and the protection of property rights. This is the same 

14 Nozick (1974, 78-84). 

15 Nozick (1974, 82-3). 

16 Nozick (1974, 169). 

17 Nozick (1974, 84-7). 

18 Nozick (1974, 149 and 163): “Any more extensive state violates people’s rights (...) No-end-state 
principle or distributional patterned principle of justice can be continuously realised without 
continuous interference with people’s lives”. 

1} Nozick (1974, 150): “[T]his includes the issue of how unheld things may come to be held, the 
process, or processes, by which unheld things may come to be held, the things that may come to be 
held by these processes, the extent of what comes to be held by a particular process, and so on “. 
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as considering the ways in which it is possible to rectify injustice in holdings 20 . If a 
holding has been appropriated in the wrong way, the owner in law should have 
certain legal remedies available. However, it is also the case that once time passes, 
there should be limits to the legal means of redress, in order to protect the good will 
of those who might have acquired the holding in the meanwhile. 

Now, what is capital in this line of reasoning is that it presupposes that the 
problem of the original allocation of rights must be left aside once it has taken place 
(only exceptionally we argue on its basis for a mild degree of compensation for 
those who have suffered from an injustice in such respect). The fairness of the self¬ 
regulating market must be determined by reference to the legitimacy of each market 
transaction considered in itself, without any reference to the general market 
framework 21 . We will have to come back to this argument, because it is not clear in 
what sense it can be seen as relevant from the normative standpoint. It seems to 
imply that because nobody has consciously designed the self-regulating market, we 
should just accept it as it is, and only focus on the internal aspect of its functioning, 
namely the soundness of each market transaction according to the rules proper of 
market exchange. 

Third, and as a consequence which is more relevant to us, taxes are classified 
into two main groups: fair and unfair. On the one hand, we have the group of those 
taxes which are acceptable, and these basically are two. First, the taxes collected to 
provide for basic public goods (those that for technological reasons must be 
provided by the state), that constitute at the same time the operationalisation of the 
compensatory payment due to those who might not have willingly gave up their 
rights to self-protection in the counterfactual state of nature. Second, taxes which are 
collected to finance compensatory payments associated with widespread injustice in 
the original allocation of holdings 22 . On the other hand, we have other taxes, 

20 Nozick (1974, 152). 

21 Nozick (1974, 151): “The complete principle of distributive justice would say simply that a 
distribution is just if everyone is entitled to the holdings they possess under the distribution. A 
distribution is just if it arises from another just distribution by legitimate means. Whatever arises from 
a just situation by just steps is itself just. The means of change specified by the principle of justice in 
transfer preserve justice” 

22 

Nozick (1974, 230-1): “If the set of holdings is properly generated, there is no argument for a more 
extensive state based upon distributive justice (...) If, however, these principles are violated, the 
principle of rectification comes into play. Perhaps it is best to view some patterned principles of 
distributive justice as rough rules of thumb meant to approximate the general results of applying the 
principle of rectification. For example, lacking much historical information, and assuming (1) that 
victims of injustice generally do worse than they otherwise would and (2) that those from the least 
well-off group in the society have the highest probabilities of being the (descendants of) victims of the 
most serious injustice who are owed compensation by those who benefited from the injustices 
(assumed to be those better off, though sometimes the perpetrators will be others in the worst-off 
group), then a rough rule of thumb for rectifying injustices might seem to be the following: organise 
society so as to maximise the position of whatever group ends up least well-off in society. This 
particular example may well be implausible, but an important question for each society will be the 
following: given its particular history, what operable rule of thumb best approximates the results of a 
detailed application in that society of the principle of rectification? These issues are very complex and 
are best left to a full treatment of the principle of rectification. In the absence of such a treatment to a 
particular society, one cannot use the analysis and theory presented here to condemn any particular 
scheme of transfer payments, unless it is clear that no considerations of rectification of injustice could 
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especially those that burden the fruits of personal labour (i.e. personal income). The 
revenue which they provide might be used to redistribute income within society. To 
such extent, they are on a par with forced labour. The reader might be quite familiar 
with Nozick’s peculiar reinterpretation of taxes as slavery 23 It goes without saying 
that this kind of taxation is completely unacceptable. 

§210. Before entering into the detailed criticism of the liberist way of defending the 
self-regulating market and attacking any attempt at redistribution, it is necessary to 
make some specific remarks on Nozick. The fact that his theory is openly normative 
means that he has to renounce to some strategies that allow other liberists to avoid 
some problematic turns of his argument. 

First, Nozick provides us with an account of how the minimal state is to be 
justified (something that includes reference to compensatory payments) and how the 
claim to legitimacy of the general scheme of property is to be redeemed (the crucial 
issue there is the problem of the initial allocation of rights). Now the fact is that on 
the basis of the more abstract principles that Nozick seems to endorse, some authors 
have come so far as to argue for redistribution 24 . This is something peculiar to 
Nozick (I am not aware of anybody who has tried to find ground for progressive 
taxation on the work of, let’s say. Von Mises or Epstein), which to my mind proves 
the weakness of liberist arguments once we enter the normative field. Let us 
consider the two mentioned points. Nozick says that the transition from the 
dominant protective agency (its becoming dominant does not require a normative 
explanation, because it is just a fact) to the minimal state is justified by the payment 
of some compensation to those who were not willing to contract its services and 
attempted to maintain their right to self-defence. In spite of Nozick's lengthy 
argument, it is far from clear how he can say that forcing the individuals who want 
to remain in the state of nature does not constitute, in his own terms, an 
unacceptable breach of their rights, which might not be justified even if 


apply to justify it. Although to introduce socialism as the punishment for our sins would be to go too 
far, past injustices might be so great as to make necessary in the short run a more extensive state in 
order to rectify them ” [my italics, except for italicised single words]. 

Nozick (1974, 169^. He is just reiterating a rhetorical claim made by Spencer (1994, 96-7): “That which 
fundamentally distinguishes the slave is that he labours under coercion to satisfy another’s desires 
(...)Take now a further step. Suppose an owner dies, and his estate with its slaves comes into the 
hands of the trustees; or suppose the estate and everything on it to be bought by a company; is the 
condition of the slave any the better if the amount of his compulsory labour remains the same? 
Suppose that for a company we substitute the community; does it make any difference to the slave if 
the time he has to work for others is as great, and the time left for himself is as small, as before? The 
essential question is- How much is he compelled to labour for other benefit than his own, and how 
much can he labour for his own benefit? The degree of his slavery varies according to the ratio 
between that which he is forced to yield up and that which he is allowed to retain ; and it matters not 
whether his master is a single person or a society. If, without option, he has to labour for the society, 
and receives from the general stock upon such portion as the society awards him, he becomes a slave 
to the society. Socialistic arrangements necessitate an enslavement [97] of this kind; and towards 
such an enslavement many recent measures, and still more the measures advocated, are carrying us”. 
Cf. §117 for the reasons behind the Greek equation of paying taxes with slavery and §235 for a more 
adequate reinterpretation. 

See, among others. Philips (1979), Lund (1996), Michael (1997) and Rivera Lopez (1998). 
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compensated economically 25 . Moreover, is forcing those who have contracted the 
services of the dominant agency to pay the compensation not also an unjustified 
exercise of coercion? (After all, they limited themselves to buy the protective 
services of the agency, and did not pretend to turn it into a monopoly ) Is this not an 
instance of unjustifiable coercion, according to the liberist definition of coercion? 
Even more to the point, it is far from clear why the compensation should consist in 
the free provision of protection. If his claim is that ensuring social peace can justify 
coercing people to accept being under the jurisdiction of the dominant agency, can it 
not be the case that those people would ask for something else as consideration? For 
example, they could only accept the deal if the socio-economic system would 
include a sophisticated redistributory system 26 . To this we have to add that Nozick's 
timid acceptance of a certain deal of redistribution on account of past injustices 
(initial allocation of goods, widespread infringement of such rights later on 
legitimised by mechanisms of rectification) can be seen as implying much more than 
what Nozick himself admits. 


3.2 A too narrow set of things to be justified 


3.2.1 The cumulative effects of bilateral transactions on individual opportunities 

§211. The argument for the self-regulating market proceeds in the following way. 
First, it clearly severs any link between the basic sets of rules that constitute the 
framework of any market exchange, namely the rules corresponding to the original 
allocation of holdings, on the one hand, and the rules concerning the transfer of 
holdings and the rectification of past injustices in transfers. Second, and on the basis 
of this previous divorce, Nozick reconstructs the legitimacy of the market exchange 
from above. He reduces the market to all the transactions that take place according 
to its basic rules, and proceeds to test the fairness of each of them in its own terms. 
The overall judgment on the normative soundness of the whole market would 
depend on the legitimacy of each transaction 27 . 

The argument is quite coherent (there are some additional problems, concerning 
the consistency of some of the claims, that we will deal with latter, and also there is 
a contestable reduction of the scope of what is to be justified to intentional action, 
but we will have the chance to move to this in a minute). However, it is always 
possible to contest the thorough isolation of the problem of acquisition of holdings 


Rivera Lopez (1998:65ff). 

Nozick (1974, 74). 

Nozick (1974, 153): “The general outlines of the theory of justice in holdings are that the holdings of 
a person are just if he is entitled to them by the principles of justice in acquisition and transfer, or by 
the principle of rectification of injustice (...) If each person's holdings are just, then the total set 
(distribution) is just”. 
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and the issues of transfer and rectification 28 . After all, Nozick makes it clear what 
consequences this has, but not the reasons that move him to do so. 

§ 212 . There is some contradiction at work here. While Nozick acknowledges that 
the self-regulating market is based on a set of rules of acquisition of holdings (that 
are so fundamental to the market that they are logically previous to it), he makes 
severe criticisms of the liberal-language of redistribution on the basis that they seem 
to find the present distribution as the result of some sort of pattern. His criticism is a 
trifle ambiguous, because he rails against liberals on the basis that “[T]here is no 
centralised distribution, and that is only the result of spontaneous market forces” 29 . 
But is the liberal forced to portray rules for redistribution in substantive and not in 
procedural terms? Nozick claims that the basic rule of distribution should be “From 
each as they choose, to each as they are chosen” 30 . But unless he provides further 
argumentation, which is fully absent, it is not clear why a Lockean theory of original 
acquisition is more procedural than a liberal one which takes into account different 
arguments and incorporates redistributive criteria at the very level of the rules of the 
game of the free market. Moreover, the liberal is ready to explain why she does so, 
i.e. basically in order to purchase legitimacy for the market as a whole. 

§ 213 . But if this is so, then the reducibility thesis is clearly bogus, because it is not 
necessarily the case that we can perfectly divorce the two issues. There is something 
odd in saying that the self-regulating market “is nothing more than (or deducible to) 
the sum of aggregate of its discrete components, the individual bilateral transactions 
that actually take place” 31 , because it is at least also the rules for the original 
acquisition of property. If this is so, it is the case that when we justify each market 
transaction, we have to keep an eye on the fairness of the framework conditions (the 
rules of the game) within which it takes place. 

The argument has been repeated many times, but it is worth repeating once more. 
First, it is the case that the structure of a market exchange is not something that has 
been revealed to us by some divinity or that has fallen from the heavens. It is 
something that must be seen as a social construct. This argument is not refuted by 

28 Cf. Ackerman (1989, 11-2): “Robert Nozick (...) does not deny that a satisfactory defence of market 
relations requires a theory of justice which defines the conditions under which one person might 
rightfully appropriate something his competitors also desire. Remarkably enough, he does not even try 
to come up with such a theory in his well-known Anarchy, State and Utopia, charmingly suggesting 
that it would be a mistake to hold off publication until perfection were reached (...) Perhaps this was 
good enough for a young man writing in the early 1970s; fifteen years later, I begin to grow 
suspicious about this continuing silence: Does Nozick simply suppose the question of distributive 
justice will go away because he refuses to answer it? Why should others take his defence of markets 
seriously when he does not even try to answer the most obvious questions about them?” 

29 

Nozick (1974, 149): “There is no central distribution, no person or group entitled to control all 
resources, jointly deciding how they are to be doted out. What each person gets, he gets from others 
who give to him in exchange for something, or as a gift (...) There is no more a distributing or 
distribution of shares than there is a distributing of mates in a society in which persons decide who 
they should marry”. This is considered as an argument in favour of the “historical” and not 
“patterned” character of justice in holdings. 

Nozick (1974, 160). 

Haworth (1994, 12). 


31 
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the observation that we cannot trace back an agreement or covenant that supports or 
founds the socio-economic structure under which we are placed. At the very least we 
can say that such a structure is tacitly supported, and that it is always possible to 
argue for its change and amendment. Of course, we can always says that the 
complexity of social interaction is a very good reason to be cautious and avoid 
improvised changes. At any rate, it is clear that we can assert that there is nothing 
natural about a free market structure. Though Nozick goes clearly beyond Buchanan 
or Epstein on this point (he offers arguments to defend certain rules for the original 
acquisition of holdings, and even goes so far as to find a rationale for a certain 
degree of redistribution within society on the basis that such rules were not complied 
with 32 ), he seems to move also in the opposite direction when he invokes the no- 
conscious-distribution argument (that betrays an influence of Hayek) and divides the 
role to be played by different structural rules of the market. 

This takes us to the second question or problem, namely that the claim that any 
judgment on the fairness of any market needs to refer both to the justification of the 
market framework and to the specific fairness of the concrete market exchange. 
Although the latter constitutes a standard that can be applied to each transaction on 
its own, the former requires the passing of some relational judgments, that is, 
judgments that take into account the relative position of different individuals. This 
breaks the isolation between the two problems which is attempted through the 
reducibility thesis. 

We have seen that such an argument reduces the problem of the legitimacy of the 
market structure to that of the legitimacy of each of the transactions that are made 
within the market framework considered on its own. But this assumes that the 
general framework is justified. Once we challenge the general framework, we can 
open up a new avenue, consisting in the claim that it is only justified to the extent 
that we ensure certain corrections to the outcomes derived from the self-regulating 
market. That is, to the extent that the legitimacy of the free-market is purchased by 
means of certain arrangements that correct some of the distributional results of the 
market. 

The first step is to stress that the very possibility of realising a market transaction 
depends on the existence of a stable, enforceable scheme of property rights 33 . This is 
an idea that is at least as old as Kant, who is worth quoting at length: 

“But the aforesaid will [the individual acquisitive will] can justify an external 
acquisition only in so far as it is included in a will that is united a priori (i.e., only 
through the union of the choice of all who can come into practical relations with one 
another) and that commands absolutely. For a unilateral will (and a bilateral but still 
particular will is also unilateral) cannot put everyone under the obligation that is in itself 
contingent; this requires a will that is omnilateral, that is not united contingently but a 


Cf. Buchanan (1971, 5): “The pure-market economy as such has little to do, at least directly, with the 
distribution of economic power. This is determined, ultimately, by the natural distribution of talents 
along with the legal definition of rights, and good dose of luck as well, in an uncertain world" and 
Buchanan (1975, 58): “In any state of nature context, an equilibrium will be find at which individuals 
will not have an incentive in order to engage into conflict and predatory activity, an equilibrium point at 
which neither person has an incentive to modify his behaviour privately or independently”. See also 
Epstein (1995, 62). 

Gerstenberg, Oliver (1998, 211). 



Justifying The General Obligation To Pay Taxes: Tasks 


163 


priori and therefore necessarily, and because of this is the only will that is law-giving. 

For only in accordance with this principle of the will is it is possible for the free choice 
of each to accord with the freedom of all, and therefore possible for there to be any 
right, and so too possible for any external object to be mine or yours” 34 . 

But can we be sure that such original allocation was fair? Moreover, is there any 
evidence that such allocation took into account the position of those who would 
enter the game later on? Any normative theory can put into question the fairness of 
the original allocation of goods and also the impact that the structure of property 
rights has on newcomers, that is, those new individuals who come to society, either 
because they are born or because they become members of the community in 
question. 


3.2.2 The distinction between action and omission 

§ 214 . A further expansion of the realm of what is to be justified that leads to 
contesting the normative standing of the self-regulating market results from putting 
into question the concept of coercion that is used by liberists. This boils down to 
challenging the sharp distinction they make between action and omission. Any 
successful challenge of this kind further undermines the case that liberists make 
against redistribution. This is so because any scheme of redistribution implies 
positive duties on some individuals. If autonomy can only be impinged when it 
results in the constraining of somebody else’s autonomy, and we accept that just not 
doing something cannot be the source of coercion, then liberists can claim that there 
is no possible foundation for positive duties, and that being absent, we should stick 
to the fact that they limit the autonomy of the person subject to them. That is 
especially so if we consider that once we accept that individuals have positive duties 
towards others, we are on the verge of a slippery slope that might lead to the 
enslavement of some on the behalf of others. 

The argument runs as follows. Freedom is defined by liberists as the lack of 
subjection to the will of another person or persons, or in other words, as the absence 
of coercion. The latter, in its turn, is associated with those forks that freedom meets 
on its road. The key argument is that only positive action on the side of some 
concrete individual counts as a limit to the liberty of others 35 . This does not only 
exclude brute luck or unintended consequences of action as possible sources of 
coercion or restraint on individual autonomy, but it also disregards omission or lack 
of action. In simple terms, this means that if my neighbour just sits and thinks, it is 
not possible that she is accused of coercing me. For the argument to apply, it is 
necessary that she does something concrete and positive. 


Kant (1996, 415-6). For the reader of some other edition of his work, I should add that the paragraph 
corresponds to passage 14 of Part I (Private Right) of the Doctrine of Right, in The Metaphysics of 
Morals. 

A thorough analysis of the concepts of freedom and coercion in liberist writers can be found in 
Haworth (1993, 4Iff). 
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§ 215 . To untie this knot we need to move back to its underlying premise, namely, 
that there is a clear difference between action and omission with regard to the 
ascription of causal consequences. The liberist seems to make an appeal to common 
sense and argue that it cannot be the same to positively do something as not to do 
something. It must be just mere bluffing to say that not sparing some change for 
people who are starving is the same as killing them consciously, even if we later on 
come to know that our coins might have actually saved the life of somebody. But is 
the example a sound one? Is there not something to the blurring of the differences 
between the two? 

Not only are we quite familiar with instances in which we can say that not doing 
something can be seen as a cause (e.g. the failure of a Minister to sign the transfer 
order for the monthly salaries of the civil servants of its Ministry is for sure seen as 
the cause of the delay in their payment by those suffering it) but not so infrequently 
we go as far as to attribute legal consequences to lack of action, even in cases in 
which the people involved were complete strangers among themselves. The latter is 
the typical of the crime of omission to help, contained in different Penal Codes. This 
allows us to conclude that the distinction is not so much between action and 
omission, but that it at most has to do with the fact that our expectations concerning 
other people’s action tend to be more frequently associated with their restraining 
from doing something, they might be also tied to undertaking certain acts. If we can 
justify such an expectation, then we will find that the failure to perform such an act 
is ascribed certain causal consequences. 

In such terms, it seems to me that neither a too sharp distinction between action 
and omission, nor their consideration as equivalent do justice to the terms of the 
problem. In this I follow the argument made by Nino. His argument is based on the 
premise that the ascription of causal effects depends on a selection of the different 
conditions that render a given outcome possible. Any result is the product of a 
myriad causes, but in practical terms we only consider some as so strong that we can 
ascribe the consequence to them 36 . This implies that any judgment on causality 
(under the generic formula of whether this is the cause of that) is not merely factual, 
but it is also normative, if only because brute factual causal judgments would 
amount to an exhaustive enumeration of all causes 37 . This will be not only terrible 
tiring but also completely useless. The sterility of such an enterprise could be clearly 
understood by reading the short novel by Borges, Furies el Mernorioso. In the same 
way that memory is no longer useful if it is not selective, a theory of causal 
ascription that would be too exhaustive will be equally useless. 

If the judgment of causality is normative, then whether there should be negative 
duties of omission or positive duties of action and whether we should ascribe certain 
consequences to certain actions or the lack of them becomes a normative matter, that 
is dependent on the arguments that we can put for and against it. 


Nino (1989a, 327). 

Nino (1991a, 209): “The idea would be that a judgment which ascribes a causal effect to an omission 
(and probably to conduct in general) is not a purely factual one, but includes a normative content 
which should be justified”. 
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Now, the foundation for certain basic restrictions on liberty of action that could 
be widely agreed is to be found in the respect for the autonomy of others. The basic 
core of criminal law can be seen in such a way. But once the question is put in such 
terms, it is quite clear that whether we can argue for positive duties (and for the 
ascription of causal consequences to their lack of performance) on the same grounds 
is clearly open 38 . 

What we need to give the final and fatal blow to the liberist understanding is to 
consider that individual autonomy is not something pre-given, but it is something 
that is built on the basis of the restriction of the autonomy of others. And if that is 
so, then there might be differences of degree, but not of substance, between the 
extent to which it is legitimate to constrain the autonomy of some in order to 
increase that of others through positive duties or negative constraints. 

The main argument is that although the right to autonomy is individual, the 
effectiveness of such right is clearly relational. The same argument that we make use 
of regarding coercion comes to the fore here. The liberist argues as if we could 
seriously say that individuals had an individualised package of autonomy ascribed to 
them in a sort of state of nature, and that such a package was to be carefully 
preserved when entering the civil state. But notwithstanding the metaphorical or 
counterfactual value of the image of the state of nature, it is quite clear that our 
individual autonomy is dependent on the autonomy of others, at the very least on the 
restrictions of the autonomy of others 39 . 

Finally, it is necessary to claim that the limits to positive actions are fixed in 
relational terms (that is what is argued by Nino: “A critical appraisal of those 
standards leads to a revision of our causal judgments, and to an ascription of causal 
effects, and the subsequent responsibilities, both to the actions and to the omissions 
which are the conditions of the restriction of the autonomy of others, provided that 
those responsibilities do not imply that agents are placed in a situation of a lesser 
relative autonomy than those whose autonomy is being protected” 40 ). 

This move is a matter of fact quite essential in order to legitimate any positive 
duty, such as the obligation to pay taxes with a redistributive effect is in fact. 

3.2.3 Liberism as strictly deontological 

§ 216 . The two arguments that have just been raised indicate that liberism is a 
variant of a strict deontological political theory. The liberist can be seen claiming: 
Fiat the market and peril mundi. However, this sort of general approach has already 

Nino (1989a, 339). 

Nino (1991a, 214): “The autonomy which each individual enjoys for choosing and realising plans of 
life is not an attribute (like intelligence) independent of the degree to which it is enjoyed by others. On 
the contrary, the autonomy of each depends, at least in part, of that of others, and it is something that 
each one owes partially to others, in the sense that, given the scarcity of resources, he enjoys it thanks 
to the limitation of autonomy of others (...) Autonomy does not come naturally parcelled; the illusion 
to the contrary derives from the ‘naturalisation’ of law (This is one of the implicit functions of 
natural-law theory, reflected in some sophisticated distinctions such as that of Hayek’s between 
nomos and taxis)”.. 

Nino (1993a, 296). 
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been criticised at the beginning of the essay. Any theory of practical reason needs to 
combine deontological and consequential elements 41 . 

This can be further illustrated here by reference to the opportunity aspects of 
autonomy. A strict deontological theory of distributive justice, like the one favoured 
by liberists, has the clear inconvenience that it does not take seriously that individual 
autonomy is an empty concept if not filled with a degree of substantive bite. 
Individuals care about the effective scope of things they can do with their autonomy, 
but because this is so they are concerned at the very least with having guaranteed 
access to a minimum set of resources that will render meaningful the opportunities 
they have, that will guarantee that they can continue to be functional members of the 
political community to which they belong. This line of reasoning explains what is 
wrong with famines which take place within the framework of an operating market 
and without trespassing any individual rights 42 or what is wrong with individual 
choices and efforts and personal attachments that are in themselves unexceptionable 
but which combine on a large scale and over time and produce effects that are 
beyond individual control and lead to gross inequalities 43 . 

4. TAX STANDARDS OF JUSTIFICATION: WHAT GENERALITY? WHOSE 
EQUALITY? WHICH LEGAL SECURITY? 

§ 217 . To the general arguments in favour of liberism, we should add the peculiar 
criteria they endorse on how legal norms (and especially tax norms) should be 
structured. The argument is that even if they use what I referred to as the reducibility 
strategy and they advocate that the soundness of the market must be defended on the 
basis of the fairness of each market transaction, they cannot avoid acknowledging 
that some norms are necessary and some institutional structures must be in place to 
defend them. After all, Nozick's argument (and that of all liberists) is not only an 
argument against redistribution, but also in favour of a minimal state. 

What they say is that the legitimacy of any legal measure, and for this purpose of 
any tax norm, must comply with three basic standards of substantive correctness, 
namely the principles of generality, equality and legal security. Such standards 
constitute the bread and butter of their theory of democracy. Not that I deny or 
suggest that they are not deeply convinced of the advantages of democratic decision¬ 
making, but that they seem to be at the very least equally concerned with subjecting 
the scope for democratic decision-making to very tight limits, and this means that 
they put the emphasis not on legitimacy derived from political participation but on 
substantive correctness, understood in a constraining or limiting way. 

These principles are especially applicable to tax laws. Fair taxes should be 
general and equal and they must respect the principle of legal security. This loads 


See § 100 . 

Sen (1993, 256). 
Nagel (1989, 120). 
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the rhetoric against redistributive, progressive and personal taxes that is so 
characteristic of liberists 44 . 

§ 218 . The liberal can react to this by indicating that procedural and substantive 
correctness are part and parcel of the same theory of legitimacy, and that if 
preference must be given, it is clearly deserved by the procedural ingredient or 
component. And liberalism cab challenge the idea that the conception of generality, 
equality and legal security referred to by the liberist is acceptable in general terms. 


4.1 The liberist understanding 45 

§ 219 . The liberist claims that all legal norms should be general. This basically 
means that the facts to which the normative consequence is applied and the 
addressees of the norm should be defined in abstract terms. This understanding of 
generality is reputed to be the only acceptable operationalisation of impartiality, to 
the extent that only general norms ensure that individuals take into account the 
standpoint of everybody else 46 . We can put the same idea in different words. If the 
law is addressed to particular individuals and/or it deals with particular facts, then it 
is likely that the decision will not be impartial. This negative form is highly relevant 
to the extent that it is frequently used in order to indict any redistributory measure, 
and especially redistributive taxation. The argument is that since a progressive tax 
cannot but imply winners (those who pay less, or the many) and losers (those who 
pay more, or the few) therefore it does not meet the test of impartiality. Because no 
redistributive measure or progressive tax is general, it releases special interests and 
leads to discriminatory measures. If this is so, the liberist concludes, we have to 
choose: either generality or progressive taxation, but not both of them. Before 
moving on, it is necessary to remark that this argument is reflected in the liberal 
assertion that non-exploitative exchange is more likely in a constitution-making 
setting, precisely because there is a higher level of uncertainty about who benefits 
from what norms 47 . And it is at this level that they have formulated many proposals 
for setting limits to the way in which taxation and expenditure are shaped. 

§ 220 . Liberists further claim that legal norms should be equal, and this means that 
one and the same legal norms should be applied to all. Any fragmentation of the 
legal system implies a violation of the principle of equality (which in their 
formulation embodies most of what is at stake when we refer to the idea of the rule 
of law) which puts us on the path to the gloomy land of arbitrariness. 


It cannot be denied that people such as Buchanan or Nozick have not only a talent as political 
philosophers, but also as manufacturers of eye-catching formulas, like Personal progressive taxation 
amounts to slavery. 

This is related to the set of principles characteristic of the formal paradigm of tax law. §§137ff. 
Buchanan and Congleton (1998, 56). 

Buchanan and Tullock (1962), Buchanan (1975), Buchanan and Congleton (1998). 
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With regard to public finance, this is translated into one standard for taxation and 
another for public expenditure. First, taxation should be based on the abstract 
(objective) definition of tax bases and the reference to proportional tax rates. 
Secondly, public expenditure should be based on the universal availability of the 
public good or service to all citizens under the same conditions 48 . Redistribution is 
ruled out because it is said to imply a discretionary judgment to the extent that any 
rate of progressiveness is highly arbitrary. Some liberists (essentially those who 
design the tax system on the basis of a proportional income tax and not on the basis 
of indirect taxes 49 ) make an exception for what is known as the subsistence income, 
or in other words, the amount of money that is necessary to cover basic needs. This 
would be possible given that such exemption would be related to a relatively 
objective judgment and moreover because such exemption could be applied 
universally. It will suffice to exclude from the payment of taxes a given amount of 
money, and apply such criteria to all taxpayers with full independence of their 
income. It goes without saying that this leads to a slight progression of the effective 
tax rates paid by taxpayers (as the incidence of the exemption on the tax burden 
diminishes as the taxable income increases). This is part of most proposals for flat- 
rate income taxation that have been put forward 50 . 

§ 221 . Finally, liberists argue that legal security plays a major prophylactic role 
against inventive ways of fouling the other two principles and against the 
arbitrariness that might result from the uncertainty about what the law says or about 
what the law will say. 

The liberists argue from two plausible claims. First, that the complexity of a 
legal system constitutes an obstacle to its understanding. Second, that the role which 
law plays in fixing behavioural expectations can only be satisfactorily discharged if 
norms are as clear as possible to its addressees (because if they cannot get to know 
what the norms are, it is difficult to imagine how they could engage in the effective 
co-ordination of action) and if legal norms are not to be modified in a retroactive 
way; liberists were also among the first to call to the readers’ attention the kind of 
problems associated with the exponential growth of the number of legal norms. 

However, liberists do not limit themselves to such general assertions but further 
claim that the attempt to put the legal system (and more specifically the tax system) 
at the service of redistribution inevitably leads to self-defeating complexity, to the 

48 Buchanan and Congleton (1998, 44): “A collectively financed and/or supplied good or service, or 
bundle, must be generally available to all members of the political unit, whether the non-excludability 
feature is inherent in the technology of delivery itself or it is explicitly constructed (...) A generally 
available good or service may be valued differentially by separate persons and for either or both of 
these reasons. Generality is violated, however, when, as, and if access to the good or service is denied, 
thereby forestalling any possible evaluation” 

49 Though some liberists such as Hayek or Von Mises were more happy with indirect taxation both on 
the basis of normative and prudential reasons, Italian liberists (since the days of De Viti de Marco ) 
have argued that income is the best proxy of willingness to fund public goods and they have made 
their case for a proportional income tax consequently. This influence can be seen still today in the 
writings of people like Martino. We can explain Buchanan’s endorsement of this argument on the 
basis of his wide knowledge of Italian authors on Public Finance. 

See Hall and Rabushka (1995). 
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obscurity of legal provisions and to a number of norms which we could not read, 
even less understand even in a life time. Because reality is too complex, once we 
attempt to obtain a given result directly (for example, reducing the level of income 
inequality due to genetic lottery, brute luck or the combined effect of the latter and 
the rules of inheritance), we will be forced to review continuously the norms with 
which we aim at it in order to tackle unforeseen problems, and the new norms in 
their turn will unleash further problems, and before we realise we will not know 
what we are aiming at, but we will have a whole bunch of norms of which it will be 
difficult to make heads or tails. This is a simplistic account of the core arguments 
made by authors such as Epstein (or by some partial fellow-travellers, such as 
Luhmann) 51 . 


4.2 Counter-arguments 

§222. With regards to the liberist definition of generality, there are two main lines of 
criticism that could be used against it. Not only is the principle of generality they 
invoke not the only possible operationalisation of impartiality, but there is an 
alternative one that is implicit in the adjudication of tax norms and that proves quite 
superior. 

First, there is at the very least an additional way of operationalising impartiality. 
Instead of asking what norms are in themselves general and consequently impartial, 
we could proceed by means of asking what procedures of deciding about norms 
have an in-built tendency to lead to impartial outcomes. This constitutes one of the 
main arguments made by discourse theory. The law which is the outcome of 
deliberative processes is determined by the general regulative ideal, but does not 
have to be general itself 52 . This argument can be applied not only to justify 
redistributory norms the enactment of which implies clears losers and winners, but 
also to explain how legal adjudication can be impartial, once we grant that it implies 
something more than the mere mechanical application of norms. 

This remark takes us to the second part of the counter-argument, that it is 
precisely to show that the alternative operationalisation of generality is to be deemed 
superior to the one put forward by liberists. My argument is the following. Leave 
aside for a moment the problem of whether redistribution is or is not compatible 
with generality. Let us discuss now whether legal adjudication can ever be impartial 
if assessed according to the conceptualisation of the principle of generality 
advocated by liberists. We have already argued that legal adjudication is a bounded 
exercise of practical reason, to the extent that the judge has to decide in accordance 
with the legal system as it stands, further completed by judicial precedents. But we 
have also said that legal norms cannot be tailored to all the concrete contexts to 
which they apply (and the liberist could not but emphatically agree on that, because 
it is she who contends that the more abstract the norm, the better). This implies, as it 


51 

52 


See Epstein (1995) and Ladeur (1999). 

Gunther (1995) for a sophisticated argument in this sense. 
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has been argued, that the legitimacy deficit is reopened (if it was ever closed) at the 
level of adjudication of norms. This means that the judge, especially in hard cases, 
does something other than just applying the law mechanically. Well, the reader 
should keep in mind that legal adjudication is central in the liberist theory of law, if 
we take into account the appreciation they show for judge-made law against 
legislation 53 . But if we accept that impartiality is only possible through generality, 
how on earth can the judge or the court be impartial, if he is so deeply embedded in 
the context that he can even talk personally to the parties to the case? 

Well, either the liberist accepts a formalist understanding of law and legal 
adjudication (which it has been argued is a dead end 54 ) or else he has to get rid of his 
concept of generality, and come to accept that the regulating ideal of generality 
should not be operationalised through the abstract character of the norm, but through 
the procedure through which the norm is produced. If this is so, and taking into 
account the differences between the problem of legal adjudication and the problem 
of the enactment of redistributive measures, we can come to the conclusion that the 
first element of the liberist triad is refuted. A redistributory measure can be general 
and impartial even if we know that the many will benefit and the few will pay. What 
remains to be seen is whether this is fair. So let us move on in our argument. 

§223. The main weakness of the liberist conception of equality is that it has locked 
in a substantive conception of equality without the liberists acknowledging that this 
is so, and consequently without putting forward any claims in its defence. 

This is so because a mere formal idea of equality is actually quite empty, and it 
proves to be merely a relational concept 55 . It has been argued shown that the only 
case in which the formal principle has some content independent of the substantive 
conception to which it is associated is in those cases in which somebody has been 
incorrectly denied a certain benefit, which has been granted to others. In such a case, 
the principle requires that identically relevant people are to be treated identically 
merely because they are identically situated. 56 . 

So if the liberist wants to justify something other than that treating somebody in 
some way is a reason for treating all in the same way (this something else could be 
why we should not accept progressive tax rates) she has to put forward a positive 
conception to support her formal understanding of equality. 


53 

54 

55 
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Leoni (1991) is paradigmatic. But see also Hayek (1976) and Posner (1981). 

See § 12. 

Westen (1982, 542, 550): “Equality [as an explanatory norm] is an idea that should be banished from 
legal and moral discourse (...) there is no substantial additional element which we can derive from 
equality; that is, to say that a rule should be applied equally means just to say that a rule should be 
applied to the cases to which it applies”. Similarly, Weinberger, in MacCormick and Weinberger 
(1986, 149): “The principle of formal equality, for all its importance, is only an instrument for 
securing the ‘transparent’ quality of substantive criteria of justice. 

The principle of universalisability is related to the principle of formal justice (...) Requiring 
universalisability of moral or legal decisions means nothing other than positing structural conditions 
for evaluative decisions which one can satisfy by seeking out distinguishing circumstantial features of 
cases, and these are always available”. 

Peters (1997, 1223). 
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Now let us consider the most refined attempt at defining equality in tax matters, 
undertaken by Buchanan and Congleton. First, they start from the premise that equal 
taxation must be determined by reference to “units of valued output rather than 
equal contributions measured by units of input” 57 . This means that the measure of 
equality is a ratio between an individual’s ability to pay and the units she contributes 
as a matter of fact. This implies a weak element of “personalisation” of the tax 
burden. Second, they consider that equal “ability to pay” should be defined by 
reference to “equal labour time”, that is, that the tax burden is allocated according to 
the principle of “equality in the labour time required to meet these exactions” 58 . 
Third, the default interpretation of equality should be an “equal-per-head” tax, that is 
capitation or poll tax; this is so because it is the closest proxy to market prices (after 
all, the latter are not differentiated according to the ability to pay of the taxpayer). 
Fourth, they argue that the coerced character of the tax exchange rules out some of 
the possibilities that are open in a market exchange, for example, the acquisition of 
more than unit of the relevant product, something that bars that immediate 
assimilation to market prices of taxes 59 . Fifth and last, they conclude that the best 
solution is to collect a flat-rate tax on a designated source or base. This, as we have 
seen, must be tied to the individual who is personally liable, well-understood that to 
require the exemption or exclusion of any particular substance or person becomes 
equivalent to the levy of zero rates, and hence, must violate any version of a 
generality norm” 60 . 

§ 224 . The liberist offers a too detached analysis of the value of legal security and 
simplicity. They argue in a manner that flirts with the idea that the ultimate goals of 
the legal system are simplicity and the reduction of complexity, and that such goals 
are especially applicable to the tax subsystem. 

Of course, nothing can be said against the idea of simplicity in itself. The simpler 
the norms, the better. It is clear beyond doubt that the idea of rendering the legal 
system simple is a very old liberal idea (remember Bentham and his motto each man 
his own solicitor ). It is also an idea that is part and parcel of the diagnosis of the tax 
crisis that has been put forward 61 . It was argued that the concrete contextual way in 
which materialisation proceeded rendered the legal system unnecessary complex, 
and that this has reduced the transparency of the system. 

But simplicity is instrumental and not an end in itself. We are not ready to accept 
simplicity at any cost. To realise this it suffices to consider some tax schemes that 
would fit in the simple model. For example, we could get rid of the present complex 
Income Tax and substitute it for the confiscation of property of all blond people. It is 
clear that determining the colour of the hair is not always an easy affair, but in most 
cases it is rather easier than putting together all sources of income of the individual 

Buchanan and Congleton (1998, 45). 

Buchanan and Congleton (1998, 46). 

Buchanan and Congleton (1998, 93): "Politicisation of the supply of a good or service breaks the 
quantity adjustment process that is offered by the market”. 

Buchanan and Congleton (1998, 93). 

See §§ 78-9. 
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and then applying complex rules in order to determine her ability to pay and then 
apply the corresponding tax rates. If you do not like the reference to the colour of 
the hair, substitute blonde for any external character of the person that does not 
require breaking into the realm of her privacy to be determined. What is clear is that 
any such criterion is so far from being relevant according to our understanding of tax 
justice that the simplicity the system will gain is simply unacceptable. This proves 
that we appreciate simplicity (and the same can be said about certainty and 
prospectivity of legal regulation) but within certain limits or boundaries. The goal of 
a legal system is not to reduce complexity in social life and the goal of a tax system 
is not to reduce complexity in the process of making our contribution to social 
expenditure, of paying our due, but to institutionalise a just social order and to 
distribute the tax burden in a fair way. Within such framework, we can consider 
legal security as something that must be fostered by the legal system. But in its 
framed version, we are no longer interested in simplicity for the sake of simplicity, 
but on transparency. Instead of being concerned with the immediate possibility of 
understanding the norm, we should be worried about the possibility of understanding 
the underlying reasons of the rule, or what is the same, to make sense of it and locate 
it within the legal system as a whole. Thus, it is a question of understanding the 
meaning of norms, and seeing them as part of a system which is coherent and aims 
at being coherent. In fact, the multiplicity and complexity of the rules is no bigger 
obstacle than their simplicity if it comes at the price of rendering impossible to make 
sense of them. 

If the reader found the example of the taking away of the property of the blondes 
exaggerated or out of this world, let us move now to some more technical matters. 
Take a technical issue in taxation, such as the rules for calculating the tax base of 
capital gains. A certain Ms. B invests one million in shares of company Z. After 
eight years, she decides to realise her gains, and she obtains two millions from their 
sale. Thus, she seems to have obtained a capital gain of one million. Assuming that 
the relevant tax system uses a definition of income which does not differentiate 
according to its source for the purpose of tax treatment (universal income taxes are 
an example), such gain should be subject to the income tax. But should we consider 
that the whole difference is a capital gain? To start with, unless inflation has been 
zero during the period, there is a strong case for discounting its effect. This can be 
seen resorting to the extreme case in which prices have increased 200% during the 
eight years. If that is the case, did Ms. B really gain anything? Had she invested and 
disinvested during the same year, nobody would have talked about a capital gain. So 
there is a good case for discounting inflation, even if this implies a good deal of 
calculation, which normally is alleviated by the ready made inflation tables, and so 
on. Now assume that the income tax is progressive, and that Ms. B's income has 
been quite stable during the preceding seven years, but that in year 8 is quite high 
(or quite low). Should Ms. B capital gain simply be added to her ordinary income, 
thus triggering the higher marginal rate over such million (or, in case her income 
was very low, exempting the whole million from taxation)? Ms. B (or any other 
citizen) could ask for some rethinking. After all, capital gains obtained in periods 
longer than one year are not like ordinary income. They take time to be realised. 
Moreover, imagine the case of Ms. C, who starts investing in company Z the same 
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day that Ms. B made her original acquisition of shares, but that instead of keeping 
her money invested all the time, disinvested it and reinvested it coinciding with the 
end and beginning of each fiscal year. Her capital gains would have been distributed 
over the years, and her total tax liability would have depended on her total income 
every year. The exceptionally higher or lower income in the last year would not 
have increased or decreased dramatically her tax liability. If we accept that there is 
no substantial difference between Ms. B and Ms. C, then both of them should be 
taxed in a similar way. We could do so by means of distributing the tax liability of 
the capital gain through the different years during which the investment persisted. 
Of course that might lead to quite complex formulas. But they are not obscure as 
long as we can explain them according to the basic underlying principle, which is 
achieving homogeneity in the treatment of all income and of all capital gains. 

Now take a prima facie simpler rule of taxing capital gains. All capital gains 
should be taxed at 20%, no matter when the original investment took place and 
when the gain was realised. The rule is simpler, but is it more transparent? To start 
with, why exempt capital gains from the general income tax framework? Such 
exemption will run counter to the universality of the income tax, and pending proof 
to the contrary, for no good reason. Let us assume for a moment that an argument 
could be made for such a rule (for example, some complex argument based on 
incentives to invest coupled with the revenue needs of the political community). 
There is a further level of lack of transparency in the measure. The elimination of 
indexation for inflation provokes a quite random treatment of capital gains, and 
makes it difficult to understand what exactly is being taxed (taking into account the 
possibility that inflation had been higher than the gain at the end of the investment). 

If you take into account that the example is fictitious, but that it corresponds in 
its main terms to the reforms in the treatment of taxation of capital gains recently 
operated in Spain and the United Kingdom, which moved towards the apparently 
simpler rules in the name of transparency and the need to reduce the margin to evade 
taxes, it seems quite pertinent to prove that prima facie simplicity might run contrary 
to transparency. Quoting Musgrave: “What reason is there to expect that good 
taxation- taxation that is equitable as well as efficient- should offer a haven of 
simplicity in an increasingly complex world? A decent tax system is essential to a 
democratic society, and. like all good things, is worth its cost?” 62 . 


5. A POSITIVE ARGUMENT FOR REDISTRIBUTION 


5.1 Reasons internal to the tax system to include some progressive taxes in the tax 
mix 

§225. The less controversial argument that could be made for programming some of 
the taxes in order that they have a redistributive effect is that of maintaining the 


62 


Musgrave (1997, 158). 
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overall neutrality of the tax system. The argument is the following. Let us accept, for 
the sake of the argument, that the tax system as a whole should struggle to be 
neutral, that is, to alter the pattern of distribution that results from the action of 
market forces as little as possible. As long as some of the taxes of the system are 
regressive (that is, the average personal income that is necessary in order to pay 
them grows as the personal income of the taxpayer diminishes), some progressive or 
redistributive taxes would be absolutely necessary to compensate such effects and 
make the system as a whole neutral. 

It is important to realise that most sales taxes have an openly regressive effect. 
This is because of the combined effect of the fact that the average of income that is 
consumed increases as the absolute amount of income earned decreases 63 . For 
different reasons, a similar argument can be made with regard to lotteries 64 . It seems 
to be the case that only by including progressive taxes, tax systems become roughly 
proportional 65 . 

This argument was not uncommon among the rationales for progressive income 
taxation at the end of last century. Some authors, such as Edward Seligman, have 
been quite sceptical about the chances of implementing a fully progressive tax 
system 66 , but even he was quick to accept some degree of progressiveness of some 
taxes in order to achieve more modest but urgent task of rendering the tax system as 
a whole proportional (for more taxes, however, the task remained to avoid their 
regressive character 67 ). 

§226. The pattern of allocation or the degree of redistribution that could be justified 
through this rationale fully depends on the degree of regressiveness of the other 
elements or components of the tax mix. The more regressive they are, the more 
progressive the other elements should be. 

To make the argument slightly more complete, it is necessary to note that there 
are several problems related to the increasing complexity of some tax inequalities, 
that in turn reflect the complexity of the patterns of inequality within society. For 
example, the operationalisation through the tax system of some macro-economic or 


63 Although they are not necessarily so; not only have certain proposals been made in which the concept 
of income of the income tax is not based on accretion of the income but on consumption, which could 
be taxed according to a progressive rate structure. Moreover, we have also to take into account that 
traditional luxury taxes could be seen as indirectly aiming at some progressiveness in the distribution 
of the burden (though, of course, other goals could be conflated on them, like the protection of certain 
trades and industries). This was already the argument made by Bodin. See Bastable (1927, 19-20) and 
by Adam Smith, Groves (1973, 24). See also Winch (1996). A contemporary advocate of progressive 
indirect taxes is Edward McCaffery, who was tax advisor to presidential candidate Bill Bradley 
(democrat). See McCaffery (1994b), McCaffery (1994c)and McCaffery (1999). 

64 See Stranahan and Borg (1998). 

65 Albi (2000, 192-3) offers a good analysis of the combined effects of income and consumption taxes. 

66 Seligman himself was concerned with the insufficient administrative structures to support it and of the 
insufficient evidence on the shifting of the tax burden, something that might sterilise any progressive 
or redistributive tax system. 

67 Seligman (1909, 300): “[T]he tax reformers have quite enough to occupy their attention in the 
endeavour to make the rate really proportional, before bothering themselves with the more ideal stage 
of progression". 
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micro-economic goals results in a differentiation of tax pressure not only according 
to the amount of income, but also according to the source from which the income 
derives (this has become crystal clear as several states have recently moved to break 
the universal definition of income of the Income Tax and have submitted capital 
gains to a proportional rate, which tends to imply a more benign tax treatment). 
Notwithstanding this (which requires a treatment on a different basis depending on 
whether or not the system is oriented towards redistribution), the argument continues 
to be sound with regard to heterogeneity among different income levels. 


5.2 The general concept of tax as insurance premium 

§227. The remaining rationales go beyond the mere neutrality of the tax system, and 
openly accept that they should aim at modifying the distributional pattern derived 
from the action of market forces. All these rationales are based on the idea of 
taxation as a sort of insurance premium. Given the possible confusion that might 
arise from such a concept, it seems advisable to offer some general remarks on such 
a move. 

Let’s start by what readers might be more familiar with, that is, with the concept 
of private insurance. Under this type of contract, you pay a premium in order to be 
covered (financially) against the harm that might derive from certain risks, like your 
house catching fire, your car being severely damaged in a car crash or even your life 
coming to a sudden and unforeseen end (in the latter case the beneficiaries are your 
relatives, and in most cases, you would have contracted the insurance thinking of 
them). The basic conception of insurance that underlies all these examples is the 
same. On the one hand, we have an insurance contract that connects the individual 
and the insurance company in a direct way. You have to pay your premium, they 
have to pay the insured amount if the event against which you insured unfortunately 
takes place. But that is not all. On the other hand, we have to realise that insurance is 
a particular business, to the extent that each contract is made possible by the 
existence of a plurality of other contracts in which other individuals insure against 
the same risk. An insurance company is not a casino, but a business based on 
probabilities. We cannot know whether this or that house will catch fire (the same 
applies in all other kinds of insurance), but on the basis of previous experience, we 
can resort to the law of big numbers and roughly estimate how many houses will 
burn. Now, taking into account the pool of people that buy a policy, we can calculate 
the premium that each of them should pay so that we can compensate all those 
whose houses will catch fire (also allowing for the company making a profit). 

In this sense, we can see the insurance contract as connecting all insured 
individuals horizontally, who by means of subscribing to their insurance policy will 
put in common or share the risks (the financial consequences of them, of course). 
The insurance contract implies that I pay my premium under the condition that I will 
be restituted in my losses if I have the bad luck that for me the risk becomes a reality 
for me. This money with which I am restituted is derived from the premiums paid by 
others (of course, when the insurance is a private one, the premiums paid exceed the 
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average amounts paid as compensation, and allow for the profit of the company). In 
this sense, the basic service that the private insurance company provides is just the 
organisation of this act of putting risks in common. 

However, and apart from the fact that the company does it for a profit, the fact is 
that the bilateral relation between the individual and the company is also relevant to 
the extent that the amount of the premium corresponds to the logic of commutative 
justice. The individual pays in proportion to the intensity of the risk, and with full 
independence of her own ability to pay. 

§228. Under this understanding, we realise that private insurance is only one 
possible technique for ensuring against certain risks. In its essence, it is quite similar 
to all schemes of public insurance. These have emerged because it seems 
unacceptable that insurance is provided for a profit (this is one of the reasons which 
explains the critical stance adopted within Europe towards the American model of 
health insurance) or because there are risks that no private company wants to insure 
(for example, because it is just too risky or because it is clearly unprofitable). The 
reader is also used to these kinds of insurance mechanisms. For example, most 
Western countries have public insurance systems through which individuals ensure 
themselves a certain income in case that they reach the age of retirement or in case 
they lose their jobs. The main difference is that the scheme is not run for profit and 
that the pattern according to which policies are calculated is not that of commutative 
justice. Not only is insurance compulsory, but also the premiums might be 
calculated according to principles of distributive justice 68 . 

§229. The idea of taxation as insurance and tax burdens as premiums is based on the 
idea that the tax system should provide the revenue necessary not only for providing 
the basic public goods that even liberists accept should be provided publicly, but 
also in order to insure individuals from certain risks for which it is not sensible to 
trust the market to provide coverage. This means that the proceeds of taxation 
should be enough to create a pool of resources in order to ensure against such risks 69 . 
The arguments which support such insurance structures are counterfactual, as we 
will see. In some cases, it is just overoptimistic to expect that a market for such 
insurance will emerge, because some know that they will be able to play all their 
cards right while others know they have no trumps (why should most people pay 
premiums for insurance against economic destitution if they have quite stable 
economic perspectives? what risk could they perceive so that they would find it 
necessary to ensure themselves?). This is clearly the case with regard to insurance 
against brute luck when a person is born with a severe handicap, or when the lack of 
talent is something that is known from early educational stages. This implies 

68 Ackerman and Alstott (1999, 143) challenge the conceptualisation of taxes as insurance premiums. 
However, it seems to me that they dislike such association because for them insurance premiums are 
necessarily calculated according to principles of commutative justice. My claim is that insurance can 
be defined in more general terms, and that private insurance is a concept parasitic on such more 
general understanding. 

69 Ackerman (1980, 251): “Unless the Budget is of a certain overall size, there will be no way of 
transforming all these forms of exploitation into any structure of even contestable equivalence” 
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upholding a public scheme, with a certain non-voluntary or compulsory character, 
but only to the extent that there are good reasons for upholding it. 

§ 230 . The general line of reasoning in the remainder of this section is highly 
indebted to the thinking of liberal writers such as Rawls, Ackerman or Nagel, but it 
has a special debt towards Dworkin, who, like in many other fields, has broken new 
ground with this idea of taxation as premium 70 . However, the reader should be aware 
that what is aimed at here is not at a full theory of redistribution, but at an applied 
theory that might be useful from the standpoint of articulating a tax system. 

Dworkin’s elaborate and sophisticated theory of equality of resources can be 
seen as a different operationalisation of the basic intuitions that underlie Rawls’ 
difference principle 71 . After offering a yardstick against which we can assess the 
fairness of the original allocation of goods (the clamshell auction, in which all 
members of the polity are given an equal number of clamshells with which to bid for 
those resources that are to be subject to private property 72 ), he deals with two basic 
problems that any liberal theory of equality faces. First, the incidence of brute luck 
on determining whether individuals would have insured against such a risk if they 
had the same risk of developing such physical or mental handicaps 73 . The insurance 
premium and compensatory payments should be fixed taking into account that most 
people will come to make roughly the same assessment of the value of insurance 
against general handicaps 74 . Second, the protection against the combined effect of 
genetic lottery and inequalities derived from the functioning of the market in the 
long run through a system of periodic redistribution , through some sort of income 
tax 75 . This accommodates two requirements of equality: not to make the distribution 
endowment-sensitive and not to reduce people's freedom on account of the fact that 
they happen to have certain talents. 


5.3 Insurance against full deprivation and the legitimacy of politics 

§ 231 . The first ground for programming the tax system in such a way that it allows 
a certain degree of redistribution is insurance against economic destitution. This is 
based on the claim that we have to ensure access to the economic resources that will 
allow people to keep themselves as functioning individuals. There are two main 
dimensions. On the one hand, this idea corresponds to that of a social minimum or a 
subsistence (citizenship) income 76 . On the other hand, it is related to the provision of 
certain public goods beyond the mere technological definition of what is a public 
good (that is, on the basis of the argument not that if they are to be provided, they 

Dworkin (1981b). 

Dworkin (1981b, 339ff). 

Dworkin (1981b, 291). 

Dworkin (1981b, 297). 

Dworkin (1981b, 299). 

Dworkin (1981b, 312). 

Van Parijs (1995). 
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must be provided by the state, but just that they should be provided by the state). 
That is, it implies a jump from a technological definition of public goods to a 
normative one. A liberal theory of democratic law must insist that the questions of 
jointness and non-excludability are at the end of the day normative. The liberal 
theory assumes that only by means of providing publicly certain goods, can the 
political community redeem the claim of treating people equally, as individuals of 
equal worth 77 . This is reflected in the category of merit wants in public finance 78 , or 
in the idea of categorical equity 79 . 

§232. This argument can be seen as rephrasing a very old intuition of liberal theory. 
Although individual autonomy is not mainly a matter of economic resources, it is 
clear that it requires some minimal material basis in order to be of any use. 
Paraphrasing Hobhouse, we can say that autonomy without a minimum degree of 
equality is a name of noble sound and squalid results. 

§233. A general theory of democratic law rests the case for insurance against 
economic destitution on the idea of political legitimacy. If we accept that decisions 
should be based on the deliberation and decision-making of all those affected by 
their consequences, we will have to come to the conclusion that legitimacy can only 
be achieved when individuals have an equal chance to participate both in 
deliberation and decision-making. This requires that citizens are able and willing to 
express their own reasons publicly and consider the reasons of others, something 
that demands an adequate exercise of powers of cognition and communication 80 . 

Now, this standard cannot be met to the extent that the distribution of power and 
resources is such that it shapes the chances to contribute at any stage of the 
deliberation. Deliberative democracy requires precisely the opposite 81 . The case for 
the legitimacy of deliberative democracy presupposes that people can participate as 
co-operating members of society at least to a minimum degree 82 , among other 
reasons because if not the case for the epistemological privilege of democracy is 


A very similar kind of discussion underlies the question whether to monopolise the distribution of 
certain goods through public enterprises or through the introduction of regulated competition (that is 
the case of public utilities). The question is not only technological, but also normative, as the 
development of new technologies which break up natural monopolies in sectors like electricity or 
water supply prove. 

78 Cf. Musgrave (1959, 13): “Such wants are met by services subject to the exclusion principle and are 
satisfied by the market within the limits of effective demand. They become public wants if considered 
so meritorious that their satisfaction is provided through the public budget, over and above what is 
provided for by private buyers”. 

Cf. Tobin (1970). 

Bohman (1997, 325). 

Cohen (1989b, 33): It is necessary that the “Distribution of powers and resources does not shape their 
chances to contribute at any stage of the deliberative process” and precludes that “distribution plays 
an authoritative role (...) in deliberation”. Knight and Johnson (1996, 309) add that “political equality 
entails a guarantee of effective participation and thus a concern with the capacity of individual 
participants to engage in the process of mutual persuasion”. 

Rawls (1993, 183). 
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rendered considerably weaker 83 . To this we have to add that the existence of a 
sizeable number of poor people, destitute not only from economic resources but also 
from political opportunities, will endanger the democratic character of the polity. It 
is only necessary to consider that while people without the chance to participate are 
excluded from the political process, they will be still fully subject to its outcomes, 
over which they have no real control or influence. 

This explains the “zero-principle” which Rawls has added in Political Liberalism 
to the famous two principles he included in the Theory of Justice: “Citizens’ basic 
needs should be met, at least insofar as their being met is necessary for citizens to 
understand and to be able fruitfully to exercise the rights and liberties covered by the 
first principle” 84 

§234. Some liberist authors seem to agree that a subsistence income or demo-grant 
could be the appropriate way of ensuring individuals equal access to a minimum set 
of economic resources 85 . The argument can be either functional (for example, only 
by means of ensuring such income will we maximise the national output, because 
only in this way will all individuals be ready to contribute their work) or purely 
normative. 

§235. This rationale has a double impact on the tax system. On the one hand, and 
with regard to the definition of the criterion according to which the tax burden is to 
be distributed, it implies that tax bases falling behind the social minimum should not 
be called to pay taxes for the reason that, according to the argument, those 
individuals need all their resources just to keep afloat and to avoid deprivation. It is 
in this sense that we should interpret the classic equation of taxation with slavery, 
and not in the way that Nozick has constructed it 86 . On the other hand, it implies that 
the whole structure of the tax system will be such as to collect the revenue needed 
not only in order to provide for basic public goods (the liberist’s public goods) but 
also for the provision of the economic resources and additional goods that ensure 
against a full deprivation. 

It is interesting to note that some tax systems have actually connected the two 
questions. For example, Anglo-Saxon systems tend to include an Earned Income 
Tax Credit, that implements a negative income tax for those persons whose income 
falls below a given amount 87 . Even if such mechanisms are far from being fully 

83 See §302-8. 

84 Rawls (1993, 7): “[T]he first principle covering the equal basic rights and liberties may easily be 
preceded by a lexically prior principle requiring that citizens’ basic needs are met”. The principle can 
be traced back to Rawls (1971, 275) where, dealing with the basic institutions of distributive justice, 
Rawls says that presuppose that “government guarantees a social minimum either by family 
allowances and special payments for sickness and unemployment, or more systematically, by such 
devices as a graded income supplement (a so-called negative income tax). 

85 Friedman (1962, 191): “I see no way of deciding 'how much' except in terms of the amount of taxes 
we (...) are willing to impose on ourselves for the purpose. The question 'how' affords more room for 
speculation" (at the end he endorses some version of a negative income tax). 

86 See §117 for the Greek equation of taxation with slavery. See §209 for Nozick’s argument. 

87 Of course, it is clear that such option is related to the absence of any form of citizenship income, 
which exists in most EU states. 
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satisfactory (for example, such mechanisms discriminate against those who do not 
even have a job, something that turns out to be of paramount importance once the 
general or group unemployment rate is quite high), they reflect the common purpose 
of both measures. 

§236. With respect to the intensity of redistribution demanded by this rationale, it 
will depend on the pattern of inequality within the given political community. The 
higher the number of people who cannot make ends meet, the more money that is 
needed to insure people against economic destitution. Of course, since the concept 
of what it is to be economically destitute is partially sensitive to the economic 
setting, this factor might also alter the level of resources needed. Because taxes are 
relational, it will also depend on the aggregate wealth or economic resources of the 
political community in question. 

What must be acknowledged is that, to the extent that we only accept 
redistribution for this purpose, no objection can be raised to the liberist claim in 
favour of a tax system in which the tax burden is overall proportional to individual 
income, to the extent that the exemption of the subsistence income from any kind of 
taxation is implemented. Of course, this does not mean that we have to compromise 
with this pattern, because the tax system can be put at other functions. 


5.4 Brute bad luck: genetic lottery and serious handicaps 

§237. A basic principle of moral judgment is that people cannot be morally assessed 
for what is not their fault, or to put it in a different way, for what is due to factors 
beyond their control 88 . 

Natural primary goods (like health, intelligence, vigour, imagination, etc..) are 
distributed randomly, for reasons mainly beyond human control. It is not 
exaggerated to talk of generic lottery or of constitutive luck. The relevance of such 
differences is that they have a clear incidence on the development of our basic 
abilities and skills. This should not obscure the fact that there are other factors that 
have an impact on them, like the environment (education, opportunities for social 
interaction), other kinds of luck (e.g. circumstantial luck, or the kind of problems 
and situations that one faces) and the effort of the individual herself to develop her 
own skills. 

Taking this into account, the application of the aforementioned principle of 
moral judgment to matters of distributive justice leads to asserting that distributive 
shares or access to economic resources should not be affected by factors that are 
arbitrary from a moral point of view, or that are beyond the control of the 
individual 89 . If we use the opportunity language, we can express the same idea by 


Nagel (1993, 58). 
Rawls (1971, 72). 
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saying that individuals should not be denied basic opportunities on the basis of 
factors for which they are not responsible 90 . 

§238. However, the application of this argument to matters of distributive justice 
reveals that the basic one from which it is a mere specification is too powerful. If we 
agree to share another’s fate, and we define such fate as anything that is not fully 
under control, we might end up fully sharing other people’s lives. In turn, this makes 
it clear that the strict application of the more encompassing principle would lead to 
the erosion of the idea of moral agency and assessment 91 . It is for this reason that 
Nagel has recently reviewed some of his main tenets on the matter of equality, under 
the general guidelines provided by his reflection on the question of moral luck. The 
main reason for this is that it is very difficult to determine to what extent a certain 
pattern of resource distribution is the result of legitimate or illegitimate factors. 
Following Nagel, I will distinguish clearly between the problem of redistribution in 
order to compensate (and maybe more than compensate) serious handicaps and the 
redistributory consequences that might be derived from other kinds of luck. 


5.4.1 Serious physical or mental handicaps 

§239. Any theory of distributive justice has to come to terms with problems derived 
from severe physical or mental handicaps. It is clear that suffering physical or 
mental handicaps is a matters of brute bad luck, and it is also quite obvious that 
there are sufficient reasons to argue for ensuring such people against their fate by 
means of assigning them a larger set of economic resources. 

§240. This sub-rationale for redistribution requires enlarging the pool of public 
funds in order to allow for the provision certain public goods or the transferring of 
economic resources to handicapped people. It seems clear that the actual financial 
requirement will largely depend on the number of people who suffer these kinds of 
problems (something which is in itself dependent on a number of factors, ranging 
from the degree of technological development to the concrete recent history of the 
community in question). 

As argued in the previous case of insurance against economic destitution, it 
seems that the effective implementation of this rationale could be possible even if 
the tax system is based on some form of proportionality. 


5.4.2 Lottery of talents 


Gutmann and Thompson (1996, 274). 
Nagel (1993, 59). 
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§ 241 . We can blame on luck or genetic lottery more constitutive characters of 
individuals than just handicaps. As a matter of fact, we are not responsible for our 
basic talents and skills, and we could go so far to say that even our capacity to put 
them to use is itself to be seen itself as a talent or a skill. We are familiar with the 
fact that some people are witty, good at mathematics or have a talent for the arts, 
while others have a tendency towards misanthropy, are quite clumsy and might be 
incapable of making heads or tails of an equation, even after adequate training. 

Such differences have an impact over the economic resources that we are likely 
to control, and this itself has an incidence over our life chances. While certain skills 
are highly valued by others and can be seen as the source of major economic 
resources. Following Nozick's famous example 92 , it is clear that Chamberlain's gift 
for basketball ensured him six-figure earnings, while his next-door neighbour, who 
might be worthy of more moral praise, might have serious problems in making a 
living. 

As it has been said, Rawls extends the application of the different principles to 
those instances and he claims that the natural lottery of talents should not be 
regarded as a justification for a distributional pattern, so that its effects can only be 
said to be acceptable to the extent that they fit into the condition implicit in the 
difference principle, or in other words, that they make room for improving the 
position of the worse-off within society 93 . It is necessary to add, for the sake of 
completeness, that Rawls does not distinguish the problem of handicaps and of 
genetic lottery, something that has made him the target of severe criticism 94 . 

§ 242 . Ronald Dworkin seems to have argued in a more cautious way on this issue. 
Though he has tried to show that the issue at stake is essentially the same as in the 
case of handicaps 95 , he does not try to argue for redistribution by a direct reference 
to insurance against difference in skills, but he transforms the question into that of 
insurance against income falling behind a certain level. This he justifies by the fact 
that it is difficult to conceive how we could think about the insurance problem in 
terms of abilities: 


92 Nozick (1974, 161-3). 

93 

Rawls (1971, 60): “[S]ocial and economic inequalities are to be arranged so that they are both (a) 
reasonably expected to be to everyone’s advantage and (b) attached to positions and offices open to 
all”. 

94 As a matter of fact, he has been criticised on such account by Amartya Sen. Cf. Sen (1992, 65): “In 
modern society, given the complex nature of social organisation, it is often very hard, if not 
impossible, to have a system that gives each person all the levers of control over her own life. But the 
fact that others might exercise control does not imply that there is no further issue regarding the 
freedom of the person (...) It does make a difference how the controls are, in fact, exercised”. See also 
Kymlicka (1990, 72) and Gargarella (1999, 76-9). 

95 . 

Dworkin (1981b, 314): “Unfair differences are traceable to genetic luck, to talents that make some 
people prosperous but are denied to others who would exploit them to the full if they had them. But if 
this is right, then the problem of differential talents is in certain ways like the problem of handicaps 
we have already considered”. 
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“There is a certain indeterminacy in the issue of what ambitions and tastes somebody 
who is handicapped would have had if [s]he were not, and this indeterminacy infects the 
question of how much of what insurance [s]he would then buy” 96 . 

Nagel has further extended the criticism implicit in Dworkin. He has openly 
contested the plausibility of resting part of the case for redistribution on this kind of 
luck. His argument seems to reflect his opinion on the issue of moral luck, to the 
extent that the main indictment against Rawls's argument revolves around the idea 
that such a rationale will end up by filling up all social space, to the extent that it 
will lead to arguing that all social inequalities are intrinsically unfair 97 . This implies 
the risk of considering every single issue as a matter of strict justice, something that 
will completely foreclose the realm of democratic decision-making. For such 
reasons, he proposes to rework the liberal theory of distributive justice on this point. 
He shifts from the idea that all causes of social inequality for which the individual is 
not responsible are morally arbitrary to the idea that we should consider the 
legitimacy of different types or causes of inequality in a graduated form, moving 
from the deliberate oppression to the unplanned effects of natural differences 98 . 

§243. What does this mean from the concrete standpoint of the tax system? 
Basically, we have two conflictive intuitions. On the one hand, that genetic lottery 
or constitutive lack cannot make a difference. On the other, that the reasons why we 
have access to a certain set of economic resources are quite complex ones, and it is 
highly difficult to differentiate the role and the impact to be blamed on luck, so that 
if we are not sufficiently selective we run the risk of expanding the realm of 
redistribution indefinitely. 

It seems that we can conclude that there is a certain imperative rationale for 
redistribution to be based on or traced back to the difference in natural talents, but 
that we will do well in not attempting to redeem it directly, but to consider it as a 
supporting rationale for insuring people against force in economic relationships. 
This respects the main elements of Dworkin's and Nagel’s intuitions. 

5.5 Insurance against force as the determining factor in social relationships; the 
initial allocation of goods and the rules of transfer in market systems 

§244. Now we move to the most controversial rationale of the three that it has been 
argued support redistribution as a goal of the tax system. This is insurance against 
force in social and economic relationships. Its contested character might be 
explained by the fact that it pretends to rest the case for redistribution on the need to 

96 Dworkin (1981b, 316). 

97 Nagel (1997b, 311). 

98 Nagel (1997b, 313): “[S]ociety has [not] the same kind of responsibility, under justice, with respect to 
those inequalities that it has with respects to others that are socially caused”. At p. 315 he adds that 
this does not mean that “those whose talents have higher market value deserve a higher reward for 
their efforts, so that it would be wrong to try to implement the difference principle. To come as close 
as possible to an equal society would be a pro tanto good thing. My doubts have to do with whether 
this goal should have the kind of moral priority associated with justice”. 
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purchase legitimacy for the economic system considered as a whole. Neither 
insurance against economic destitution nor against genetic lottery imply any 
thorough questioning of the main characteristics of the economic system. This is 
because they both refer to the absolute or relational position of the individual. But 
the argument for insurance against force in social and economic relationships refers 
to a risk that is derived from the very existence of a market structure. 

The reader is by now familiar with the main lines of the argument. Its unfolding 
consists in an application of the argument that there is more to be justified by a 
theory of distributive justice than what Nozick's reducibility thesis acknowledges. 
This is so because what is in need of moral justification is not only each market 
transaction considered in itself, but also the framework that renders them possible. 

§245. Market rules can be contested from many different perspectives, but from our 
present perspective, we can distinguish two main targets. First, the original 
allocation of goods, regarding which we have no assurance that it was both fair and 
that it has been done in such a way as to respect the rights of newcomers. Any 
Lockean proviso is highly vulnerable to the criticism that can be made by any 
starting gate theory of equality, like the ones provided by Tom Paine and Bruce 
Ackerman". Second, the rules on the transfer of goods, at least to the extent that 
they make room for the inter-generational transmission of income differences 
through the right to inherit. 

On this basis, it is possible to contest that self-regulating markets can provide the 
basis for their own legitimacy, and that their legitimation credit has to be completed 
with the help of the tax system. The idea at work here is that a general theory of 
democratic tax law should be concerned with rendering the legal system legitimate 
in the eyes of all participants, and that this requires insuring all of them against the 
risks that derive from the potential unfairness that would arise from an 
unconstrained market system. 

§246. As argued in previous paragraphs, this rationale for redistribution is further 
supported by the argument as to the unfairness of leaving untouched the allocation 
of resources derived from the natural lottery of talents. Such additional argument 
reinforces the convenience of combining the one-shot inheritance and gift taxes with 
progressive income taxation, which not only constitutes an alternative 
implementation of the same principle, but which can be seen in such sense as to take 
directly into account what is required by the second rationale for redistribution. 

§247. The intensity of the redistribution required by insurance against force depends 
on the actual pattern of inequalities within a given society. Although a thorough 
analysis of this question is beyond the limits of the present research, some 
suggestions can be made. 

First, that even if imperfect, social indicators like the Gini coefficient of 
inequality (that moves from 1 to 0, and that is lower the higher the level of equality 
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Ackerman (1980, especially at 180-1). 
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within a given society) can be helpful in order to determine what is the level of 
redistribution which could be considered acceptable. 

Second, thought experiments like the one undertaken by Dworkin can also be 
useful in this respect, as they offer some solid ground on which we can base the 
argument for a concrete structure of progressive taxation. The argument of the 
professor from Oxford is the following. Supposing that a market for insurance of 
such characteristics exists, and that people know the actual pattern of income 
distribution within society, but not the income level that will be theirs, Dworkin 
thinks that there is a good case for saying that people will buy insurance against 
failing to have an opportunity to earn a certain level of income 100 . The insurance will 
ensure a modest level of income, in attention to the fact that people’s risk aversion is 
especially strong with regard to the chances of falling below a certain level of 
income. And the premium structure will fit into the scheme of a progressive tax 
system, to the extent that people will find a more interesting offer that they pay an 
increasing average of the income that they happen to earn 101 (this is plausible once 
we accept one version or the other of the principle of decreasing marginal utility of 
income, even if only as a general and not formalised argument). 

Third, to the extent that this rationale of redistribution is closely associated with 
the problems of injustice in the original allocation of goods and the injustices 
derived from the rules of transfer of property rights among generations, it is clear 
that it provides the grounds for taxing not only income (or the flow of economic 
resources that accrue to the individual in each fiscal year) but also (and even mainly) 
wealth (that is, of course, the result of the accumulation of income over time). This 
explains the popularity that the idea of highly progressive inheritance taxation has 
had among liberal writers 102 . However, it is necessary to say that to the extent that 
this variant of taxation is difficult to implement, we can operationalise the same kind 
of requirements or demands through some version of the principle of 
progressiveness over income. 


6. SOME VERY BRIEF REMARKS ON THE MANAGEMENT AND 
STEERING OF THE ECONOMY 

§248. If we can offer arguments that justify the assignment of a redistributive task to 
the tax system, then we will make easier the case for considering taxes as one of the 
pulls and levers of the economy easier. In other words, as one of the tools with the 
help of which it is possible to struggle to achieve certain basic macro-economic 
goals, like full employment or long-term economic growth. 

However, the full case and the limits of such role are beyond the boundaries of 
the present research. The usual proviso applies here. A full theory of democratic tax 


Dworkin (1981b, 315ff). 
Dworkin (1981b, 324). 
Rawls (1971). 
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law should deal with the question, but this is an essay concerned only with some of 
the elements of such complete endeavour. 

However, it seems to me that it is possible to make two preliminary remarks. 
First, that there are limits to the set of tasks that can be performed by a tax system. If 
we assign to it the discharge of too many things at the same time, then we run the 
risk of rendering it highly opaque, because the conflation of many different patterns 
of distribution creates the risk that we cannot control whether it complies with any 
of them. Second, that this notwithstanding, there is room for the tax system to play 
its role as a pull and lever of the economy, especially if we use our institutional 
imagination so that this additional task is rendered compatible with the basic 
demands of a general theory of democratic tax law that we have already put forward, 
and especially, with ensuring the deliberative formation of tax laws and their 
substantive agreement with the basic principles of substantive correctness. 

§249.To this I would add that a good deal of inspiration for the work ahead can be 
found in the work of Henry Simons. This American scholar is quite well known for 
his contribution to the definition of a comprehensive tax base in his Personal 
Income Taxation 103 . However, instead of constructing his argument focused 
exclusively on an appropriate definition of horizontal equality in tax matters, we 
should regard it as a starting point for a complete theory encompassing the many 
different tasks that should be assigned to the tax system. His clear-cut distinction 
between what is at stake when defining the tax base and when determining the rate 
structure is intended to reconcile the protection of the basic rights of taxpayers with 
the assignment of both a redistributory and a managerial task to taxation. The 
comprehensive definition of the tax base was a means to ensure that taxation will 
respect the principle of equality, while the wider room for legislative manoeuvre on 
tax rates made both progressive taxes and the periodic fixing of such rates possible 
in order that they could be effective counter-cyclical tools (not to mention the in¬ 
built stabilisation properties of progressive taxation). That this reading is more 
correct than the analysis that is usually made of his work is something confirmed by 
the reading of the first chapter of Personal Income Taxation or the collected essays 
of Economic Policy for a free society. Simons was clearly aware of the basic role 
played by taxation within the socio-economic context: 

“Taxation is only a small element in the structure of rules and conventions which 
constitute the framework of our existing economic system; and problems of taxation can 
be clearly apprehended only as phases of a broad problem of modifying this framework 

(the rules of the game) in such manner as to make the system more efficient and more 
„104 

secure 

In a more provocative way, we can close this chapter with Simons’ open 
acceptance of efficiency losses as a price to be paid for ensuring redistribution 105 , 
and by his severe criticism of the way in which materialisation was implemented, 
that rendered tax systems only theoretically progressive: 

103 Simons (1938). 

104 Simons (1938, 2, fnl). 

105 Simons (1938, 19). 
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“The result is a decorative sort of progression, yielding much discussion, much 
indignation, and very little revenue -and a total revenue system resting largely on taxes 
borne by persons far below the level of the income-tax exemptions. Moreover, the 
whole procedure involves a subtle kind of moral and political dishonesty. One senses 
here a grand scheme of deception, where custom surtaxes are voted in exchange for 
promises that they will not be made effective... It is high time for Congress to quit this 
ludicrous business of dipping deeply into great incomes with a sieve” 106 . 


106 


Simons (1938, 219). 



CHAPTER 6 


JUSTIFYING THE GENERAL OBLIGATION TO PAY 

TAXES (3) 


An argument for the legitimacy of the obligation to obey the law 


"To live in a public realm with neither authority nor the concomitant awareness that the source of 
authority transcends power and those who are in power, means to be confronted anew, without the 
religious trust in a sacred beginning and without the protection of traditional and therefore self-evident 
standards of behaviour, by the elementary problems of human living-together" 

Hannah Arendt, "What is Authority" in "Between Past and Future" 

“This rupture, and the incessant activity of questioning that goes along with it, implies the rejection of any 
source of meaning other than the living activity of human beings. It therefore implies the rejection of all 
“authority” that would fail to render an account and provide reasons, that would not offer de jure 
justifications for the validity of its pronouncements” 

Cornelius Castoriadis, “Democracy as Procedure and Democracy as Regime ” 

"Anarchism is, in my view, an expression of the idea that the burden of proof is always on those who argue 
that authority and domination are necessary. They have to demonstrate, with powerful argument, that that 
conclusion is correct. If they cannot, then the institutions they defend should be considered illegitimate. How 
one should react to illegitimate authority depends on circumstances and conditions: there are no formulas" 
Noam Chomsky, interviewed by Tom Lane 


1. Introduction. 2. Discourses of Justification in Tax Literature; 2.1. Legitimacy 
through participation: Knut Wicksell’s approximate unanimity model; 2.2 
Legitimacy through content: The causal doctrine of taxation; 2.3. Legitimacy 
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1. INTRODUCTION. 

The previous steps in company of the reasonable citizen have allowed us to offer 
her an account of the structure of the obligation to pay taxes and of the tasks that it is 
entrusted by a democratic legal system. But our reasonable citizen is perfectly 
entitled to ask once again Why should I pay my taxes? At this point we realise that 
not only tax theory has been poor in analysing its object, but that it has not been 
generous in providing reasons why people should comply with their tax obligations. 
Figuring out why this question was not considered as relevant could be a research 
subject of its own, but it might suffice to point the following two ideas. First, that 
within the formal paradigm of tax law, justification was referred to the allegedly 
natural economic laws. Taxation was an appendix of free markets, in trust of 
collecting revenue with which to finance a limited range of public goods. Second, 
that within the material paradigm of tax law, the question was nullified by the 
grounding of the obligation in the state’s sovereignty, a black box in which it was 
possible to include all questions for which there was not a satisfactory theoretical 
answer. To this we can add the general positivist climate. This was quite inimical to 
all research questions of a normative character. It was only with the publication of 
Rawls' major work. The Theory of Justice , that the pendulum swung back to 
normative research. 

The turn that my argument takes at this point is the following. First, to revisit 
some arguments that have been made by public finance or tax law scholars. The idea 
is to have a fresh look upon some ideas that have been put forward in contexts very 
different from the one characteristic of the present research, but which might provide 
part of the answer we will for if placed within our agenda of research. More 
specifically, I will reconsider Wicked's theory of procedural legitimation of tax law, 
the causal doctrine of taxation, that at its best linked legitimacy with the substantive 
content of tax norms, and finally, the taxing process theories, that were concerned 
about the legitimacy credit to be gained from ensuring that the process of 
implementation of tax norms was surrounded by a series of guarantees. Second, to 
recombine the insights provided by such theories with the help of the structure of the 
justification of the general obligation to obey the law. That is, keeping in mind the 
insights provided by these theories, I will try to reconstruct the legitimacy puzzle 
and to make a case for the general obligation to obey the law. Third, to adapt such 
argument to the more specific case of the general obligation to pay taxes. 


2. DISCOURSES OF JUSTIFICATION IN TAX LITERATURE 

In this section, we review summarily three of the different approaches which 
have been used to ground the obligation to pay taxes. They correspond to the 
procedural theory of justification put forward by Knut Wicksell, to the substantive 
theory of justification provided by the causal theory of taxation, developed by Italian 
tax scholars such as Oreste Raneletti, Benvenuto Griziotti and Mario Pugliese, and 
to the theory of justification through guaranteed implementation related to the clear- 
cut distinction between the creation and the application of laws, related to many 
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exponents of a democratic vision of tax law, such as Hans Nawiasky, Albert Hensel 
or Dino Jarach. 


2.1 Legitimacy through participation: Knut Wicksell’s approximate unanimity 
model 

§250. Knut Wicksell put forward an articulated procedural theory of the justification 
for taxation. He felt that most tax literature played down the relevance of political 
legitimacy 1 and criticised severely the tendency to assume a “philosophy of 
benevolent and enlightened despotism” 2 . This made it necessary for him to look for 
a solution to the problem of legitimate taxation from a procedural point of view. 

Wicksell's model concentrates on decision-making in representative institutions 
(although, as we will see, it cannot be taken as completely neglecting deliberation 
outside such institutions). The arrangement of classical representative governments, 
based on a simplistic conception of majoritarianism absolutely detached from the 
value of participation, undermines the chances that the tax system can be seen as a 
fair one. It tended to result in tax exploitation of minorities, be they the poorest 
citizens (as was the case at the time of his writing) or the richest (as it could become 
the case in the future, given the unstoppable downward movement of the centre of 
political gravity 3 ). Wicksell’s alternative procedure relies on three basic premises. 
First, the simultaneous adoption of expenditure and taxation decisions. This can be 
reformulated as the claim that any decision to spend must come hand in hand with a 
resolution spelling out the way in which the spending will be financed. This implies 
a reconnection of items of expenditure and taxation at a horizontal level 4 (that is, 
ear-marking all taxes to certain items of expenditure, or in less technical words, 
assigning the revenue yielded by specific taxes to concrete expenditure items) 5 . 
Second, the adoption of most decisions on tax matters by “approximate unanimity”, 
in other words, Wicksell endorses an enormously qualified majoritarian rule. It will 
protect any minority against tax abuse, as it will assign to the minority a sort of veto 
power 6 . Third, the patterns of tax distribution should not be based on a formalistic 
understanding of the principle of equality and could be defined according to 
different criteria. The only condition is that such standards are to be considered 
legitimate only if they are endorsed by approximate unanimity 7 . The idea is that 
minorities could oppose any set of expenditure and propose either its dismissal or a 
different way of financing it. The members of other groups could consider how to 


1 Wicksell (1958, 87). 

2 Wicksell (1958, 82). 

3 Wicksell (1958, 87, 96). 

4 Wicksell (1958, 94). 

5 This is something that has inspired not only liberist conceptions of taxation, but an author so clearly at 
the core of the liberal paradigm of taxation as Richard Musgrave. See §174. 

6 Wicksell (1958, 92). 

Wicksell (1958, 89). 
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satisfy the recalcitrant party (for example, by means of proposing a distribution of 
the tax burden that reduces the weight put on the shoulders of the minority) 8 . 

§251. There are many reasons why Wicksell’s model is unsatisfactory and there are 
some others that render it difficult to reconcile with the basic premises of this essay. 
Let me refer to just two. First, Wicksell limits his procedural theory to problems 
related to decision-making, and does not consider deliberation as a necessary 
ingredient in the process of will-formation. His summary reference to the fact that 
deliberation as a meaningful exchange of arguments tends to take place outside of 
Parliaments was not further elaborated 9 . Second, he relies almost exclusively on 
participation in the procedure as the only source of justification. This is probably 
associated with an sceptical standing on moral matters 10 . This explains why Wicksell 
has been considered by contemporary representatives of Hobbesian public reason 
(especially by James Buchanan) as a fellow traveller and has remained ignored by 
most other authors. However, his theory is much more ambivalent (and rich). This is 
due to some hints at substantive values (such as when he considers the separate issue 
of redistributive taxation 11 , or taxation undertaken for redistributive purposes) and 
by an interpretation of his appeal to distribution of the tax burden by means other 
than the mere principle of formal equality. 

§252. At any rate, it is important to consider that Wicksell's basic insight is that a 
brief reference to the right of political participation, understood as a right to elect 
representatives who will further decide according to simple majoritarian 
arrangements, is not enough to provide legitimacy to tax arrangements. We can 
reinterpret his reference to approximate unanimity as just one instance of a more 
general claim. This will be that a solution to this problem must necessarily comprise 
the enlargement and substantive redefinition of the right to participation in tax¬ 
making. Wicksell's timid and unsystematic reference to substantive contents, and 
especially his departure from formal equality as an unavoidable criteria of tax 
distribution, can be considered as further insights pointing in the direction of a 
complex theory of tax legitimacy. 


Wicksell (1958, 94). 

9 Wicksell (1958, 96) 

10 His scepticism can be seen in remarks like the one contained in Wicksell (1958, 90): “The whole 
discussion of tax justice remains suspended in mid-air so long as these conditions [i.e. the three 
premises aforementioned] are not satisfied at least approximately” 10 . At any rate he is not to be 
associated with any form of communitarianism. His existential commitments were clearly at odds 
with it. As his biographer refers to us [Torsten (1996)], Wicksell was a committed critic of the 
positive morality of his times. An early pamphlet entitled Marriage or Prostitution denounced the 
conservative sexual mores of XIXth century Sweden. 

11 Wicksell (1958, 108-116). For example, he argues against an unlimited right to inherit and for taxing 
windfall gains in land value. 
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2.2 Legitimacy through content: The causal doctrine of taxation 

§253. If Wicksell’s contribution was mainly procedural, the causal doctrine of 
taxation put forward a substantive or material theory of the justification of taxation. 

The doctrine is based on borrowing the concept of ‘causa’ from private law 
scholarship 12 and transplanting it into the soil of the tax relationship. This can be 
explained in more detail in the following way. Private law scholarship reconstructs 
obligations around the concept of ‘causa’, which for our present purposes can be 
said to be functionally equivalent to the concept of consideration known in England 
and the United States. The ‘causa’ of an obligation can be defined as the counterpart 
from the other party 13 , which is rather similar to standard definitions of 
consideration 14 . The claim that a given obligation lacks a cause provides a legal 
foothold to contest the duties ensuing from it 15 . The reconstruction of the tax 
relationship around the concept of tax was hinted at by Medieval philosophers 16 . 
However, it is necessary to take into account that they were thinking of mechanisms 
of finance whose description as taxes is problematic. Such payments were not yet 
associated with a concept of the common or public good, and tended to be based on 
the relation of subjection or bondage to the prince. The modern theory of cause in 
tax matters was developed by some Italian tax scholars, noticeably by Oreste 
Raneletti, Benvenuto Griziotti and Mario Pugliese. Their theory must be constructed 
as an attempt to find objective limits to the power to tax. These authors saw the 
theory as providing a yardstick to distinguish justified from unjustified taxes, to 
determine in which cases there was an effectively founded obligation to pay taxes 
and in which cases there was not 17 . In this sense, the theory was related to a concept 
of taxation quite different from that of either commutative theories of taxation 
(traditional theories of public finance that conceptualised taxation as the proxy of 
price in the absence of market conditions, unable to offer a complete account of the 
phenomenon of taxation) or authoritarian ones (that limit their answer to a reference 
to the emanation of the power to tax from the sovereignty of the state). 

The concept of the cause of taxation is used in a double sense, with reference to 
the ultimate and the immediate causes. 


Cf. Zweigert and Kotz (1992, 354) for a comparison of ‘causa’ and consideration. 

See French Civil Code, article 1131: “l'obligation sans cause ou sur une fausse cause, ou sur une 
cause illicite, ne peut avoir aucun effet”. Spanish Civil Code, article 1274: “En los contratos onerosos 
se entiende por causa para cada parte contratante, la prestacion o promesa de una cosa o servicio por 
la otra parte; en los remuneratorios, el servicio o beneficio que se remunera y en los de pura 
beneficencia, la mera liberalidad del bienhechor”; Italian Civil Code, art. 1325: “I requisiti del 
contratto sono: 1) l'accordo delle parti (1326 e seguenti, 1427); 2) la causa (1343 e seguenti); 3) 
l'oggetto (1346 e seguenti); 4) la forma, quando risulta che e prescritta dalla legge sotto pena di nullita 
(1350 e seguenti). 

Cf. Zweigert and Kotz (1992, 419). 

There is a reduced number of obligations without cause. 

For example, Aquinas, in the Summa Teologica, argues that if the contributions requested by the 
Prince are not just, or their amount exceeds what is necessary, the Prince is acting ultra vires. A 
thorough account of Scholastic thinking on public finance is to be found in Pomini (1951). 

A powerful statement in Griziotti (1951, 301). 
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The former is identified with the public goods and services provided by the 
State 18 . It establishes a relationship of equivalence at a systemic level between 
taxation and expenditure. For this reason, this conception has nothing to say about 
the allocation of tax burdens at an individual level. It is to be interpreted as the 
foundation of the principles of publicity and efficiency of public expenditure, or 
what amounts to the same, the requirements that taxes are used in order to finance 
the provision of public needs and that they are used in a rational manner. 

The latter is the individual ability to pay, or to put it in different terms, the 
economic capacity of the taxpayer. It is important to note that this is interpreted as 
an equivalence of the goods and services enjoyed by the individual 19 . Though 
Griziotti seemed less happy with the use of the term cause in this instance, from a 
functional standpoint he stressed that ability to pay could be considered as a 
necessary condition for the coming into existence of an effective obligation to pay 
taxes. 

§254. However, the causal theory of taxation was burdened by its acceptance of 
some basic premises of public law. First, it was not coupled with a procedural theory 
of legitimacy. While Raneletti still associated the tax-making power with the 
sovereign power of the tax without further analysis 20 , Griziotti was quite ambivalent. 
He coupled a liberal theory of legitimacy at a political level (betrayed in phrases like 
‘the state of law (stato di diritto) implies that moral norms become legal norms and 
they provide the justification of the concrete distribution of public burdens’ 21 ) with 
some problematic references to the theory of virtual representation (which might be 
read as just required to justify the legitimacy from the standpoint of permanent 
residents or other non-citizens obliged to share the tax burden) or to the role that 
considers the ruling elite as arbitrators, able to rise over short-sighted interests that 
blind the electorate. Second, the causal theory of taxation tends to be detached from 
an adequate operationalisation in legal terms of the individual right to a fair or just 
taxation. In other words, there are few institutional consequences of the lack of 
cause of a tax. Both Griziotti and Pugliese claim that cause is to be envisaged as a 
criterion of dogmatic criticism that might permeate the interpretation of the law. 
This basically meant that unjustified taxes were to be interpreted in a restrictive way 
as odious pieces of legislation. Even after the approval of the 1948 Italian 
Constitution, which included in article 53 a reference to ability to pay as a 
constitutional principle which should be respected by the tax system, Griziotti was 
quite shy in his reference to the use of the concept of cause as a constitutional 
standard 22 . 


18 Cf. Raneletti (1974, 791). 

19 Cf. Raneletti (1974, 798). Griziotti (1929. 177). Pugliese (1937, 100). This conception is very 
frequent in Italian tax scholarship. See further De Viti de Marco (1928) or Berliri (1945). 

20 Raneletti (1974, 820). 

Cf. Griziotti (1929, 159). 

See Griziotti (1951, 305-6). 
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§255. The causal doctrine of taxation can be seen as a forerunner of modern 
constitutional theories of taxation. At a theoretical level, we should praise its 
ambition to look beyond positive norms for the ultimate justification of taxation 
(reference to public expenditure as the ultimate cause of taxation), something that 
provides a basic insight reinterpreted in this essay as the double reference to the 
background duties institutionalised through taxation and to the public expenditure 
that it provides resources to finance. At a practical level, the reference to ability to 
pay as a standard of fair justice played an essential role in the development of 
constitutional standards of taxation 23 . Taking into account the plurality of goals 
assigned to tax systems, ability to pay is reinterpreted as a wider set of substantive 
principles that honour the different just mentioned goals. 

2.3 Legitimacy through guaranteed implementation: Distinguishing the creation 
and the application of taxes 

§256. Other valuable theories of the justification of taxation focus on the procedure 
for applying tax norms and pay special attention to the role played by tax authorities 
in this procedure. Among them, special mention should be made of the separation 
thesis between material and formal tax law and the “taxing-process” doctrines. 

§257. The distinction between material and formal tax law boils down to a detailed 
formulation of the balance of powers in tax matters. It claims that we must 
distinguish between the competence to enact taxes which is in the hands of 
Parliament or some other representative institution, and the competence to 
implement tax norms, which is programmed and constrained by tax laws, and which 
is assigned to the tax administration 24 . The argument can be read as intended to 
provide the isolation of the process of applying tax law from the exercise of 
sovereign power and taking into account the existence and peculiarity of tax 
authorities, something that is done by means of fully subjecting them to the program 
fixed by legislative bodies. The theory was used against those arguing that tax 
relationships were based on the subjection of the individual to the state, a subjection 
that was transmitted to concrete tax relationships. It allowed the elimination of most 
authoritarian overtones and the consideration of tax laws as a source not only of 
duties, but also of full-blooded rights. 

§258. However, this theory is defective for two basic reasons. First, it does not 
tackle all the problems posed by the application of tax norms. The context of 
application is problematic not only because tax authorities might act against the 
program established by tax norms, but also because they tend to exercise a discretion 
founded on the gap that might exist between the general formulation of tax norms 

23 Cf. Escribano (1988, 251). 

~ 4 Among the first authors to formulate this theory, we can make a reference to Hensel and Nawiasky. 
Cf. Hensel (1956, 5): “A basic distinction can be established between material tax law, through which 
tax events are determined, and formal tax law, through which the monitoring of tax compliance takes 
place (basically attributed to the Administration)”. See also Nawiasky (1982. 29). 
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and the specific characteristics of the context to which they have to be applied 25 . 
Second, this theory reduces the risks posed by resting the case for the justification of 
taxes on the sovereignty of the state, but it does not get rid of all of them. The 
isolation of the process of application of taxes from the sovereign power is possible 
only by means of leaving sovereignty fully unconstrained at the tax-making stage. 
For this reason, it is compatible with the idea that the power to tax entails a 
discretionary power to select tax events and tax rates 26 . 

§259. “Taxing-process” theories constitute a reaction against the formalistic 
elements implicit in tax law doctrine 27 . As it has just been said, the strict separation 
between the creation and the application of taxes was usually coupled with the 
assumption that the tax event fully determined all relevant aspects of the tax 
relationship, and that its application to a concrete case was mechanical. The process 
of materialisation of tax law rendered such a view completely untenable. In the case 
of tax law, however, it was necessary to take on board the role played by the tax 
administration and not only by judges. “Taxing-process” theories constitute the main 
expression of the anti-formalistic trend, reflecting a similar trend in all legal 
branches. Instead of limiting their analysis to the peculiarities of the tax event, they 
assign a central role to the different processes through which or with the help of 
which tax norms are implemented, and pays attention to the different roles assigned 
to tax authorities within them. These theories share a materialised or teleological 
vision of tax law, and consider that the processes are exchangeable, and what 
matters is the realisation of the basic goals of taxation, namely a fair distribution of 
the tax burden according to the basic principles of tax justice (among them, ability to 
pay understood in a large sense plays a major role). It amounts to an attempt to offer 
a complete explanation of the tax phenomenon from a legal standpoint, overcoming 
the formalistic exclusive focus on the tax event. However, these theories do not deny 
a central position to the tax event. It is defined as a sort of link between the concrete 
tax obligation and the basic principles of constitutional justice 28 

§260. “Taxing-process” theories are clearly aware of the occasional necessary 
jumps between the general formulation of a tax norm and the concrete formulation 
that must be given to it in a concrete context of application. However, by focusing 
on the processes and the activities developed by tax administrations, it is clear that 
taxing process theories run the risk of focusing too much on the bilateral articulation 
of the tax relationship. Unless this move is coupled with a basic reference to the 

" 5 Some authors were conscious of this. See Jarach (1943, 31,55). Cf. §320ff. 

26 However, several authors pointed in the direction in which the central ideas of constitutionalisation of 
tax law will lead us. This is the case of Jarach (1969, 23) who prefigured the transformation of the 
idea of the self-limitation of the state to the constitution of its powers through constitutional law, and 
of Valdes Costa (1992). 

27 

One could say that taxing-process theories had an impact on tax law dogmatics not so dissimilar from 
the one which Viehweg had on legal theory. In both case there is an attempt to overcome traditional 
dogmatics. For Viehweg’s contribution, see Garcia Amado (1988) and La Torre (1998a, especially at 
9). 

28 Rodriguez Bereijo (1976, 294, 316). 



Justifying The General Obligation To Pay Taxes: An Argument 


197 


vertical relationships that underlie it, there is the risk of ending up legitimising many 
of the historical prerogatives of the tax administration, now advocated for the 
purpose of achieving the basic material goals of the system. 

These different approaches offer precious insights with which to make a case for 
the legitimacy of the general obligation to pay taxes, but they are not sufficient in 
themselves to forge a coherent argument. By means of considering them altogether, 
we start to realise the potential resources which we could tap in order to build a case 
for the legitimacy of taxation. Wicksell’s new principle of just taxation renders clear 
that the right of participation must be at the core of any theory of legitimate taxation. 
Democratic theory of taxation should define and entrench the right to participation 
in the tax legislative process of taxpayers. The main legacy of the causal doctrine of 
taxation is constituted by its pioneering work on the conceptualisation of the 
principle of ability to pay. We should learn from them the basic lesson that no theory 
of legitimate taxation could be complete without reference to the substantive 
principles which should inspire the tax system. Finally, the principle of division of 
powers in tax matters and the taxing process theories focus on the dynamic aspect of 
tax law. They are concerned with the role played by the tax administration and with 
the process of interpretation and application of tax laws. Even if we might disagree 
with some of their conclusions, we should keep in mind their basic lesson, namely, 
that legitimacy is not only a matter of abstract definition of tax laws, but also of how 
and by whom they are implemented. 

3. THE GENERAL OBLIGATION TO OBEY THE LAW 

This section poses in a more precise and explicit way the question whether there 
is an obligation to obey the law. We need to reflect on this because a positive or a 
negative answer is obviously conditioned by what is implicit in it, or what is the 
same, by how we characterise the obligation 29 . 

I make four basic claims. First, that the obligation to obey the law is a moral a 
question which should be posed as a general practical question and not as a narrowly 
legal one. Second, the answer to it should be seen as a basic auxiliary tool to our 
daily exercise of practical reason. Third, that the obligation is to be characterised as 
general, but marginally defeasible. Fourth, that the problem is roughly the same as 
that of the authority of law or the legal system. 

As we will see in section II of this chapter, the present analysis allows us to 
focus exclusively on relevant issues and dissolves many of the apparently very 
strong disagreements, that are to a large extent due to the fact that authors are 
dealing with very different questions. At the same time, the way in which the 
arguments is structured renders it easier to apply them to the specific case of the 

" 9 Most negative answers are conditioned by the way in which the obligation is characterised. If we 
proceed to conceptualise obligations as general (in the sense of applying o all laws on all occasions) 
and indefeasible (or what is the same, as excluding action on the basis of whatever reasons outside the 
legal domain and contrary to the legal prescription), we will unavoidably come to the conclusion that 
there is no possible foundation for a general obligation to obey the law. This illustrates quite clearly 
how much is at stake in this section. 
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obligation to pay taxes. The present case for a general obligation to obey the law is 
ready to be tailored to tax matters. 

3.1 A Moral, not a Legal Obligation 

§261. The question whether there is an obligation to obey the law must be seen as a 
moral one, posed within general practical discourse 30 . A corollary of this claim is 
that we are not interested in considering the question as a legal one 31 . This is so 
mainly for two reasons. 

First, the law cannot provide ultimate or categorical reasons for action. 
Remember the reference I made at the beginning of this essay to the individual who 
challenges her legal obligations and asks for a justification of them. When she faces 
a concrete norm, she asks why she should comply with it. The legal system can 
provide intermediate reasons up to a point, that correspond to the constitutional 
norm on which the validity of the whole system rests. But there is no reason why the 
individual should be satisfied at that point. When she asks why she should comply 
with the Constitution, no reference to the legal system can constitute a relevant 
argument. Kelsen's reference to the necessary endorsement of the hypothetical 
grundnorm or Hart’s appeal to the sociological fact of endorsement of the primary 
norm of recognition by judges are simply not enough. Only moral reasons can 
provide ultimate reasons for action 32 . This implies that only by reference to moral 
reasons we can redeem in full the claim to legitimacy of law 33 (though we will see 
that the evaluation is a complex one that should take into account the peculiar tasks 
assigned to the legal system) 34 . 


u Cf. Singer (1974), Gans (1992, 5). 

31 

The argument that there are exemptions from the obligation as a legal one is based on an incomplete 
reconstruction of legal norms. If the rules for the use of a park says that it is forbidden to walk on the 
grass, and another one says that it is allowed to play football from 12 a.m. to 5 p.m., what at first 
glance looks as an external exception turns out to be part of the rule when we proceed with its 
systematic formulation. 

32 

Cf Kant (1996:44): “Everyone must grant that a law, if it is to hold morally, that is, as a ground of an 
obligation, must carry with it absolute necessity; that, for example, the command ‘thou shall not lie’ 
does not hold only for human beings, as if other rational beings did not have to heed it, and so with all 
other moral laws properly so called; that, therefore, the ground of obligation must here not be sought 
in the nature of the human being or in the circumstances of the world in which he is placed, but a 
priori simply in concepts of pure reason; and that any other precept, which is based on principles of 
mere experience- even if it is universal in a certain respect- insofar as it rests in the least part on 
empirical grounds, perhaps only in terms of a motive, can indeed be called a practical rule but never a 
moral law” 

33 This is formulated by Nino as the “fundamental theorem of legal theory”. It was already formulated in 
Nino (1985, Chapter IX). He put it in the following way in Nino (1993a, 811): “Legal norms do not 
by themselves constitutive reasons for justifying actions and decisions (like those of judges), unless 
they are conceived as deriving from moral judgments; normative propositions that exhibits the 
distinctive traits of autonomy, justificatory finality, universalisability, generality, supervinience and 
finality”. 

Cf. §§294-7. 
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Second, the existence of a legal obligation to obey the law is at the very least 
implicit in all legal systems. If a system does not claim that its addressees should 
comply with it, then it should not be considered as a legal one 35 . 

3.2 A Basic Assistant to Practical Reason 

§262. The general obligation to obey the law is to be understood as a basic tool of 
our practical reason, as a valuable assistant to our moral powers. 

The combination of limited moral powers and the unstoppable need for complex 
decisions which are morally relevant implies that our capacity to engage in practical 
reasoning is limited. Just think about the following facts, familiar to all human 
beings. 

First, we are active beings. Most of the time, we engage into courses of action 
without much further ado. Even when we stop to evaluate the options open to us in 
normative and prudential terms, we do so quickly. Only in exceptional cases we stop 
to reflect at length. This implies that we exercise our moral powers in a selective 
way. Imagine if that was not the case. Just consider that we had to consider the 
merits of each single action, a bit like in the artificial reconstruction of utilitarianism 
as act-utilitarianism. The outcome will be that we will not be able to manage reality. 
We will end up paralysed. This just indicates that the sheer feasibility of practical 
reasoning requires that we are selective in its exercise. To do so, we need to map the 
sphere of action with the help of reflection on standard cases. This explains the 
differentiation of different layers of reasons for action, something further 
complicated by the needs of conflict-solving and coordination with others. At any 
rate, these different layers include reasons of different types, of variant strength and 
resistentace to be overriden by later reflection. 

Second, and to go back to something just mentioned, we have already argued 
that we need law, at least to the extent that we interact with others 36 . However, we 
have also seen that law is authoritative and partially heteronomous. This implies an 
ambivalence. On the one hand, we observed that the functional tasks that law 
performs as a complement of morality require its autonomy vis a vis morality and 
general practical reasoning 37 . On the other hand, this implies a potential divergence 
between law and morality. Sometimes this might be justified by reference to the 
constrains which law imposes on general practical discourse. But other times this 
might be due to the fact that law is instrumentalised by interests which cannot be 
justified. Laws can be unjust. That is the basic insight of the moralistic or normative 
case for positivism. As we have seen 38 , the argument goes that we should stricly 
differentiate law as it is and law as it should be; if we do not do so, we run the risk 
of lacking a vantage point from which to criticise positive law. We have rehearsed 
the arguments in order to qualify such conclusion 39 , but for our present purposes, the 

35 Cf. §11, §85. 

36 This is further analysed in §289-93. 

Cf. §10. 

Cf. §81. 

See §§84ff. 
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gist of the claim is correct. Because it is precisely the realisation of the potential 
unjust character of law that makes it so important to exercise practical reason when 
we come across legal norms. And as we have just mentioned in the previous 
paragraph, we will be overloaded if we proceeded to pass judgment in a case by case 
basis. For such reason, our assesment of legal norms must be based on a default or 
general position, to be qualified or reviewed in concrete circumstance. This is 
rendered clear by the key pragmatic question which the general obligation to obey 
the law is expected to answer: whether we should comply with an unjust norm 
belonging to a system which is considered, as a whole, to be just 40 . 

This explains why we need to structure the exercise of our practical reason in 
several layers. This corresponds to Rawls' insight that we need to distinguish 
justifying a practice from justifying a particular action falling under it 41 or Raz's 
claim that we need to differentiate first and second order reasons 42 . It also makes 
clear that the question whether there is an obligation to obey the law must be seen as 
a clearly practical, and even pragmatic, one. 

3.3 A general but defeasible obligation. 


3.3.1 The general character of the obligation to obey the law 

§263. When we act, we come across concrete legal norms and generally with no 
“obligation to obey the law” as here defined (that is, as a practical, not legal 
question). For example, imagine that a bunch of friends decides to open a bookshop, 
and to do so under the specific regime of a co-operative. Not knowing how to make 
heads or tails of legal arguments, they decided to ask to a legal attorney how to 
proceed. The latter will probably refer to a set of legal norms which they have to 
observe, from city council regulations concerning health and security to national 
labour laws on co-operatives. But it will be rather strange that he will say that “you 
have to obey the law” in general terms, and even less in moral ones (unless this is a 
patronising sort of attorney or the place where the book shop is open is a quite 
peculiar one). But now imagine that the friends want to open the book shop in a 
country where importation of books is burdened with a 100% customs duty. When 
told about this norm by the attorney, friends could doubt whether the norm is just or 
unjust. Even if they might end up complying with the law, they might question it. 
The attorney will be of no help. The measure might be reasonable (for example, it 
might be designed to protect the emerging publishing industry of the country from 
dumping from other states) or it might be not (it could be due to a willingness to 
enrich one of the ministers, who happens to be in the publishing industry). At any 
rate, the friends will face the practical question whether to comply or not with the 
law (they could travel abroad and sneak books in, and later on sell them “under the 

Rawls (1964, 7) 

Rawls( 1999a, 20ff) 

Raz(1975, 35). 
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counter”). What is clear is that this question requires a larger framework, which is 
characteristic of the general obligation to obey the law. But how large should it be? 
Should they balance the unfairness of the concrete norm with the fairness of the 
customs duties code? or with the rough fairness of civil laws? or penal laws? or the 
constitution? 

Notwithstanding the relevance of intermediate layers (as the general obligation 
to pay taxes itself), the general obligation to obey the law must be related to the 
legal system as a whole. This is so because law makes sense as a system and not as 
an heterogeneous congeries of norms 43 . Only as a system it discharges certain tasks 
and furthers certain values. The systemic character of law allow us to realise that the 
general obligation to obey the law is one of the basic secondary reasons which assist 
our practical reason. Complying with a legal norm is not an isolated affair, but one 
which has an impact on the viability of law as a social practice. Let us see this in 
more detail. 

What we value most is not this or that norm, but law as a social order, or what 
amounts to the same, its capacity to discharge the basic functions of conflict-solving 
and social co-ordination. This does not require us adopting the extreme view of law 
as a seamless web (which tips the balance towards an unconditional acceptance of 
law’s legitimacy) but to take into account the systemic dimensions of the problem, 
and to frame each specific question within the general obligation to obey the law. If 
the concrete legal system is worthy of our appreciation, we should take into account 
the fact that its capacity to discharge such functions is endangered beyond a certain 
threshold of disobedience. 

§264. If the conditions for affirming the existence of a general obligation to obey 
the law are met, we can say that all legal subjects have an obligation to obey the law 
in all instances to which the law is applied. However, this does not necessarily imply 
that such obligation must be exception-less. That is so if only because the tasks 
assigned to law are not impossible to fulfil even if some people do not abide by the 
law. Moreover, weakening the force of the general obligation to obey the law is the 
only way to reconcile law as an authoritative order with individual moral autonomy 
(which is the reason to consider the general obligation to obey the law, to start 
with 44 ). These two considerations move us to consider the general obligation to obey 
the law as marginally defeasible. 

3.3.2 The Defeasible Character of the Obligation 

Characterising the General Obligation as Defeasible 

§265. The most controversial step in the characterisation of the general obligation to 
obey the law is the determination of what kind of reason the obligation is. To put it 
in different terms, the main source of disagreement concerns the way in which its 

43 
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relationship with other obligations is described. Let us consider once again the 
central case in which the general obligation to obey the law becomes relevant, 
namely when we consider that the legal system as a whole is fairly reasonable (and 
thus that there is a general obligation to obey the law), but we face a concrete case in 
which the applicable norm is unjust. What role does the general obligation to obey 
the law play in such cases? Does it give rise to an obligation to obey the law even in 
such cases? 

To exhaust the different ways of considering the same idea, the question in 
technical terms is what kind obligation the general obligation to obey the law is. Is it 
to be characterised as a prima facie one? (a sort of rule of thumb that compiles and 
balances all relevant reasons in abstract terms, but which needs to be balanced 
against concrete reasons that might be relevant in the context of application). Or as 
an absolute obligation (that requires us to exclude any reason that might be seen as 
relevant in the context of application)? Or as something in between, like Raz's 
exclusionary reasonl (which implies that the obligation is seen as a secondary 
reason which excludes the possibility that its addressees can offer most reasons in 
contrast to it)? Some remaining arguments can exceptionally be invoked against the 
general obligation to obey, in which case we can balance them against it and 
eventually not obey the law. 

§266. On the basis of the arguments put forward when considering the post¬ 
positivist conception of law, we have good reasons to disregard the characterisation 
of the general obligation to obey the law as a prima facie or as an absolute reason to 
obey the law. 

On the one hand, if the obligation to obey the law was seen just as a prima facie 
one, it would not provide us with anything other than a sort of point of departure in 
our analysis of whether we should obey or not the law. The law must be something 
more than just a gatekeeper of the moral agenda if we want it to perform the roles of 
conflict-solving and social co-ordination successfully. This is something (but not 
everything) that is implied in Raz’s argument that legal norms are reasons for acting, 
and not merely statements to the effect that there are reasons for acting 45 . 

But if we consider it as providing an absolute reason, then we cannot any longer 
see it as part and parcel of the exercise of our practical reason, but as an alternative 
to it. It is precisely because philosophical anarchists characterise the obligation in 
these terms that they come to the conclusion that it is impossible to reconcile the 
two. 

§267. We could turn to an alternative characterisation of the obligation as an 
exclusionary reason, on the basis of the definition of the latter provided by Raz 46 . 
Let us consider what Raz understands by it. 


As a side remark, this argument by Raz seems to me difficult to reconcile with his tendency not to 
distinguish too neatly between theoretical and practical authorities. 

As it is indicated later on, Raz himself does not characterise the general obligation to obey the law in 
such terms. He considers that it must be seen as an absolute reason, according to the claim to 
correctness made by the legal system itself. 
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First, he distinguishes between first- and second-order reasons. The latter are 
defined as reasons to act or refrain from acting for a reason 47 . Second, second-order 
reasons and first-order reasons do not intermingle in our exercise of practical reason. 
This implies that when they enter into conflict, secondary reasons simply prevail 48 . 
This means that the relationship between second- and first-order reasons is not a 
matter of weight, but of simple priority. Third, that does not mean that the 
dimension of weight is unknown to second-order reasons. However, weighing and 
balancing can only take place among second-order reasons themselves 49 . Fourth, 
second-order reasons might be cancelled by “cancelling reasons”, and its scope (or 
jurisdiction, to say it in more legalistic terms) might be affected by what Raz names 
as “scope-affecting reasons” 50 . Fifth, exclusionary reasons are a special type of 
secondary reasons. They are reasons for not acting for a reason 51 . They can be 
represented as a sort of brackets which exclude consideration of first order reasons 
altogether. 

This characterisation is fruitful when applied to the general obligation to obey 
the law. First, it sorts of brackets most reasons falling outside the legal domain that 
are contrary to what is prescribed by the law itself. If we state that somebody is 
under an obligation to abide by the law, we stress the fact that she should no longer 
weight and balance all relevant reasons. This insight is clearly connected with the 
value we ascribe to law as a complement of morality. Second, the idea of an 
exclusionary reason fits better than that of an absolute reason in the pragmatic 
conception of the obligation to obey the law. It precludes direct weighting and 
balancing, but it does not rule out a margin of exercise of practical reason. This is 
enough to render compatible the obligation with individual autonomy. 

The application of the concept of exclusionary reason to the general obligation to 
obey the law puts us on the right track. This could be rendered even more adequate 
if we take on board some of the criticisms addressed by Chaim Gans to Raz. 

The core of Gans’ criticism is oriented to the complete isolation of second- and 
first-order reasons, which prevents weighing and balancing across classes. In the 
case that some reasons not excluded by the general obligation to obey the law are 
relevant in the concrete context of application, he argues that we have no other 
choice but to balance them against the reasons to abide by the law 52 . This is so 
because we cannot have a list of reasons which may be violated or which may not be 
violated by it in advance. It is not even likely that we can foresee all reasons of this 
sort in advance 53 . On this basis, it seems that the general obligation to obey the law 
does not exclude weighing and balancing, but it is a reason that refers to the value of 
having rules independently from the content of such norms 54 . 

47 Raz (1975, 39). 

48 Raz (1975, 40). 

49 Raz (1975, 44). 

50 Raz (1975, 44). 

51 Raz (1975, 183). 

52 Gans (1986, 385). 

53 Gans (1986, 385). 

54 Gans (1986, 391): “The fact that a rule was issued by an authority for co-ordination is no reason for 
not considering, checking and weighting further reasons liable to be relevant to the situation to which 
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§268. On this basis, the general obligation to obey the law is characterised as a 
general but defeasible one. This is the main idea behind the way in which authors 
such as Nino structure the way in which we put the question whether we should 
obey the law or not. This implies that we should distinguish at the very least two 
different steps in the judgment whether there is or there is not an obligation to obey 
the law. When we face a concrete or specific legal norm, we should not decide the 
question whether we are under an obligation to obey the law in a direct way, or by 
means of a direct moral assessment of the norm in question. First, we should 
consider whether there is a general obligation to obey the law, or what amounts to 
the same, we should take into account the functions performed by the legal system 
and the values furthered by it. Only then should we go back to the question whether 
there is an obligation to obey the specific legal norm relevant in an specific context. 
The answer will be framed by the existence (or non-existence) of the general 
obligation. Notwithstanding the extent to which the affirmation of the latter tips the 
question in a favourable direction, the final answer remains open. It is a matter to be 
decided by the individual with the help of her practical reason. 


Objections 

§269. We now turn to its basic practical relevance. As it has already been said, the 
general obligation makes a real difference in those cases in which we face an unjust 
law which belongs to a system that can be said to be just in general or rough terms. 
In brief, it saves us from the need to go through the same steps of reasoning each 
and every time that we come across what looks to us to be an unjust norm belonging 
to a constitutional framework judged to be just as a whole; that is, one within which 
it is possible to solve conflicts and co-ordinate action in a roughly fair way. 

§270. Moreover, there is no incompatibility between the adequate discharge of the 
basic roles assigned to the legal system and the characterisation of the general 
obligation to obey the law as defeasible. Conflict-solving and social co-ordination 
do not need to be matched by an exception-less obligation to obey the law, but only 
by a massive compliance with the law. This means that marginal non-compliance 
with the law does not pose a threat to the legal system (even if those who infringe 
the norms can get away with it). Some extremely prudent legal theorists 
notwithstanding, we can doubt that the fact that some car drivers cross against a red 
light poses a serious threat of anarchy on the road, or that the fact that some people 
devote their lives to burglary places pensioners under the risk of a sudden lack of 
respect for their private property. It is only when lots of people cross against red 
lights or crime rates are rampant that the collapse of the legal system becomes a real 
possibility. Of course there is a threshold at which non-compliance undermines 


the rule applies. However, the fact that co-ordination might be jeopardised if the rule is not obeyed, 
may be a strong enough reason not to act on any such further reasons that are discovered,. These 
subtleties are buried in Raz’s analysis”. 
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individual motivation to comply and we risk a systemic breakdown. Bu that is not to 
be blamed on the characterisation of the obligation to obey the law as a defeasible 
one. 

§271. A familiar argument is that law makes a claim to supremacy in the form of the 
claim to correctness. For that reason, we have to characterise the general obligation 
to obey the law accordingly 55 . 

Before tackling this objection, let me specify how the claim to correctness tends 
to be interpreted. It is said to include three basic small or sub-claims to 
normativeness, to reasonableness and to peremptoriness. First, the law claims that it 
should be taken as a system for the guiding of action and not only as a system of 
knowledge ( normativeness ). Second, it pretends to take into account all relevant 
reasons applicable to the each case and, after balancing them properly, to prescribe 
the correct course of action. This amounts to asserting that a moral judgment which 
reproduced the content of the law would be a correct one ( reasonableness ). Thirdly 
and finally, it requires addressees of the law to take into account only what is 
prescribed as a reason for action ( peremptoriness ). We will have a chance to see in a 
moment that this has been expressed through the idea that law requires compliance 
because it says so. 

Assuming for the sake of the argument that this correctly summarises law’s 
claim to supremacy, it is far from clear why we should characterise the general 
obligation to obey the law by reference to what the legal system itself claims it to 
be. Not only has it already been remarked that the question makes sense only from a 
moral and not from a legal point of view, but the question whether there is a moral 
obligation to obey the law in the terms established by the legal system itself has little 
to do with the practical concern that moves us to formulate the question to start with. 

The apparent assertion of individual autonomy by means of denying the 
existence of a general obligation to obey the law comes at the price of leaving us ill- 
equipped to deal with the related question of whether to comply with a norm, thus 
risking the overload of practical reason. 

3.4 Is there really a difference between the question of the obligation to obey the 
law and the issue of legitimate authority? 

§272. We could opt for a different approach to the question of legitimacy of the 
legal system. Instead of focusing our attention on the question whether there is a 
general obligation to obey the law from the perspective of the legal subject, we 
could wonder whether the claim to authority on the part of the legal system is 
legitimate. 

The two questions are not exactly the same. We might find instances in which 
those in charge of public offices could legitimately request compliance with a 
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general rule, while its addressees (or at least some) would be equally justified in not 
complying with it. If the two questions admit different answers in some instances, 
we cannot have better proof that they cannot be exactly the same question. 

However, in general and substantive terms, they can be regarded as different 
perspectives from which to tackle the same substantive problem 56 . Normative 
preference shall be given to the justification of norms to each and every individual 
requested to comply with them; hence, legitimate authority should be mainly defined 
by reference to the individual obligation to obey the law (and not the reverse). The 
marginal cases in which the two questions may receive a different answer would be 
those in which we are concerned with the moral questions faced by those individuals 
invested with legitimate authority. 

§273. It is quite likely that special reasons to obey the law are applicable to public 
officials. Their position (which has normally been voluntarily undertaken) implies 
an explicit endorsement of the legal system. Moreover, they are normally in change, 
in some way or another, of monitoring individual compliance with the legal system, 
and, finally, their non-compliance would undermine severely individual motivation 
to comply. This is specially true with regard to obligations related to co-ordination 
functions. When individuals see public officials acting in violation of the law, their 
sense of hopelessness and their distrust in the ability of law to discharge such tasks 
effectively increases considerably. This is especially relevant in tax matters. Tax 
dodging on the side of political authorities does not contribute to forge a culture of 
tax compliance. However, I will not consider in detail the special reasons which 
might justify the obligation to obey the law of the individuals invested with 
legitimate authority. 


4. FOR AND AGAINST THE GENERAL OBLIGATION TO OBEY THE LAW 

In this section, I will review two of the main lines of reasoning concerning the 
general obligation to obey the law, namely philosophical anarchism and the 
conceptualisation of political obligations as associative. 

Before dealing in detail with each of them, the reader should notice that both 
theories deny that the question whether there is an obligation to obey the law is a 
really substantive one. Both of them claim that there is no meat in this theoretical pie 
(and who cares about a meat pie that is meat-less?). Philosophical anarchism 
considers that the question has always had a negative answer, because it is simply 
impossible to reconcile individual autonomy (implicit by the phrasing of the 
question with the help of concepts like “obligation”) and compliance with the law. 
Hence, the question is a oxymoron or impossibility, of the kind of boiling ice-cream 
or Aztec equestrian arts. Those who conceptualise the obligation as associative are 
of the contrary opinion. The question must be answered in the positive. Their line of 
reasoning tries to show that a positive answer is already implicit in either our 
political vocabulary (e.g. not acknowledging that a citizen has an obligation to obey 


56 


Against, cf. Copp (1999, lOff). 



Justifying The General Obligation To Pay Taxes: An Argument 


207 


the law implies not fully understanding what being a citizen means) or in our 
constitution as moral beings. Hence, the question is redundant or superfluous, of the 
like of whether trees are wooden or books have pages. 

The general framework outlined in the previous section allows for austerity in 
the development of arguments, to focus our attention on the weak and strong points 
of each argument. 

4.1 Philosophical Anarchism: Morality and the Subject 


4.1.1 The tension between autonomy and law 

§274. Any critical morality worth its name assumes a strong conception of 
individual autonomy, and defines it in some way or another as a capacity to give 
oneself rules in practical matters (that is, in those cases in which she has to decide 
what to do, how to behave, etc....) 57 . Whether this process takes place in a 
monological or dialogical form (a main difference between the Rawlsian and the 
Habermasian models, that make reference to the concepts of public reason and of 
communicative reason) does not alter the necessary reference to a strong conception 
of individual autonomy at the core of it. 

§275. The dilemma raised by the philosophical anarchist is this: Once we take 
individual autonomy seriously, an individual’s capacity for discriminating right from 
wrong in practical matters, law as a social order is under suspicion, because it seems 
to rule out individual autonomy. Just remember what we said in the first chapter. If 
law is to perform its task as a functional complement of morality, if it is to do its 
work at conflict-solving and social co-ordination, it should not only provide us with 
rules of action, but it should prevent individuals acting on the basis of reasons or 
norms outside its domain. To put this in different and more sophisticated terms, law 
must pre-empt action based on general practical reasons, the reasons that might 


Of course, the classic formulation is to be found in Kant. See also Berlin (1959, 131): “I wish my life 
and decisions to depend on myself, not on the external forces of whatever kind. I wish to be the 
instrument of my own, not of other men’s act of will. I wish to be a subject, not an object; to be 
moved by reasons, by conscious purposes, which are my own, not by causes which affect me, as it 
were, from outside (...) I wish, above all, to be conscious of myself as thinking, willing, active being, 
bearing responsibility for my own choices and able to explain them by reference to my own ideas and 
purposes”. Cf. MacCormick (1997, 1057): “The telos of moral development is the fully responsible 
moral agent who takes responsibility for his or her judgments at all levels, and whose volitional 
commitment to some ideal of order is categorical, not conditional. Only a being that can act in a self¬ 
regulating way, judging between possible courses of action through voluntary commitment to some 
rationally willed order, and seeking to realise the willed order in action, can fully grasp the concept of 
‘wrong’ action, and therefore, the concept of right-as-not-wrong action. Only such a being can make 
full sense of auxiliary verbs such as ‘ought’ or ‘should’”. A classic statement in terms of political 
anarchism is to be found in Puente (1985): "[W]e do not mind a restriction if we believe it to be just, 
and provided that is left up to us to be the judge of that. We do reject it, however, with all the force we 
can muster, if it something imposed upon us without our having a say on the matter". 
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derive from the monological or dialogical exercise of autonomy by legal subjects. If 
that is so, what is left of our individual autonomy? 

The philosophical anarchist, with an “I-told-you-so” written between the lines, 
will just reply “None!”, and claim that (a) there is no way of solving the dilemma; 
(b) therefore, we cannot ground a general obligation to obey the law. 

§276. Just consider one of the most famous formulations of the claim, the one made 
by Robert P. Wolff in his In defence of Anarchism: 

“there can be no resolution of the conflict between autonomy of the individual and the 
putative authority of the state. Insofar as a man fulfils his obligation to make himself the 
author of his decisions, he will resist the state’s claims to have authority over him. That 
is to say, he will deny that he has a duty to obey the laws of the state simply because 
they are the laws ” 58 . 

Wolff considers that we are faced with a tragic choice. Either we are autonomous 
or we obey the law. It is not possible to reconcile the two. Accepting the general 
obligation to obey the law is tantamount to throwing away our moral powers. Once 
we are prevented from criticising a norm without changing its status by such 
operation, we renounce our autonomy. From that he smoothly comes to the 
conclusion that “anarchism is the only political doctrine consistent with the virtue of 
autonomy” 59 . 

There are other versions of the argument which can be said to be less ambitious. 
John A. Simmons, in his Moral Principles and Political Obligations, denies the 
existence of an obligation to obey the law on the basis of the rejection of all main 
positive grounds on which such obligation has been said to be founded (such as 
consent, tacit consent, acts implying consent, communal obligations, the natural duty of 
justice and so on). Although his argument does not rule out the possibility of finding an 
alternative foundation, Simmons says that those arguments are not capable of founding 
the obligation while at the same time preserving the autonomy of the individual. 
Moreover, his denial is in part due to the emphasis he puts on the obligation to obey the 
law as a political obligation, as part of the requirements “to support and comply with 
the political institutions of one’s country of residence” 60 . In fact, he is interested in the 
special bond which connects the individual and the political community (or 
communities) of which she is a permanent member, in some way or another (either 
citizenship or permanent residence). 

In other instances, philosophical anarchism is associated with the Marxist claim 
that law is just an instrument of class oppression, that is, it merely reflects the 
bargaining power of those who have an influence in its design. “The law cannot 
offer an ethical justification of its demands neither on the basis of its formal 
structure nor on the basis of its substantive content (...) the law is a coercive order of 
a historical nature, which reflects the conflict between concrete interests and the 
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dominance of some over others(...) it is an instrument for the domination of one 
class and its interests over other classes and their interests” 61 . 


4.1.2 Some counter-arguments to philosophical anarchism 

§277. Philosophical anarchism poses a major challenge to any attempt to found a 
general obligation to obey the law. It constitutes itself as a champion of the 
fundamental value of individual autonomy, and it denounces the fact that law forces 
us to surrender the exercise of our practical reason, that it attempts to provide us 
with categorical reasons and that if nothing works, it will be ready to coerce us to 
comply without further ado. However, this is an overrated argument. It seems to me 
that philosophical anarchism relies on an unconvincing conception of autonomy 
when applied to political matters, that it exaggerates what the law expects from us, 
that it provides an inadequate description of the general obligation to obey the law 
and. finally, that it models the relationship between law and coercion in a plainly 
wrong way. 

§278. Firstly, it can be argued that philosophical anarchists assume a flawed concept 
of autonomy 62 . They seem to argue that autonomy means the same in all contexts. It 
does not matter whether we are dealing with the conception of our good life or 
trying to find reasonable norms to deal with basic social conflicts and co-ordinate 
action within society. In the next section, it is argued that the nature of political 
issues renders this unified conception of autonomy implausible. This is so because 
the standard of political legitimacy requires the respect for the autonomy of all 
affected by the political decision, and this is incompatible with understanding law¬ 
making as a matter of unrestrained self-legislation. On this basis, it will be argued 
that public autonomy must be interpreted as sharing the authorship of such rules, and 
this means participation in terms of equality and symmetry in the process of 
deliberation and decision-making that lead to the enactment of the rules, and 
furthermore, that these procedures take seriously the character of the issues at stake 
(which is turned into a preference for procedures with an epistemic privilege, or in 
other words, which have a propensity to select the right solution). If we understand 
public autonomy in this way, a further obstacle to reconciling the general obligation 
to obey the law and individual autonomy disappears. 

That there is something inadequate in the way in which philosophical anarchists 
conceptualise individual autonomy can be illustrated by showing that if we take their 
arguments seriously, we should not only condemn law as unavoidably 
heteronomous, but also other alternative forms of determining common action 
norms, such as the social practice of contracting. The argument is specially relevant 
given the fact that we could think about such practices as an alternative to law. 
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Leslie Green 63 has stated quite persuasively that this avenue is closed to 
philosophical anarchists. On the one hand, any social practice needs to be 
constituted and defined by certain norms. Saying that they have been decided by a 
previous contract has the air of a paradox. Given that law is excluded, then what? 
On the other hand, and more to the point, contracts are binding agreements on how 
to conduct our affairs in the future. But binding my future autonomy on the basis of 
an exercise of my own autonomy seems also to be against a strong conception of 
autonomy defended by the philosophical anarchist. The underlying problem seems 
to be once again the conception of autonomy. 

§279. Secondly, we could say that philosophical anarchists formulate the 
requirements of the obligation to obey the law too extremely. This allows them to 
gain some dramatic momentum, but it does not contribute much to their case in 
substantive terms. They do not distinguish properly between the requirement to 
relinquish our moral judgment to the law (which is what they say the obligation 
entails) and the weaker claim to adapt our external behaviour to the action-rules 
established by the law (which is what it really is about). But why should the law ask 
us more than to act according to it? 64 By recognising this, we start to undermine the 
case for a rigorous understanding of the obligation. 

§280. Thirdly, philosophical anarchism makes a further and fatal mistake. 
Philosophical anarchists characterise the general obligation as exception-less. They 
consider that we are engaged in determining whether we have to obey the law 
understood as a source of categorical reasons for action. We have already argued 
that this constitutes a poor understanding of the obligation. If we construct it in such 
way, it is clear that there could be no general obligation to obey the law. What is not 
so clear is why we should conceptualise it in such way. It has been argued that this is 
not required by the functions performed by law, or by the practical role that the 
obligation plays in our practical reason, or for this purpose by a correct 
understanding of law’s claim to correctness. On the contrary, understanding it as a 
defeasible obligation has the advantage that renders it potentially compatible with 
individual autonomy. We have also indicated why the availability of a general 
obligation to obey the law plays an important role in the structuring of our practical 
reason. 

§281. Finally, it can be argued that a further mistake is associated with the way in 
which the role of coercion is depicted. Law tends to be mainly associated with the 
gruesome role of coercing individuals into compliance. For this reason, coercion is 

63 Cf. also Rawls (1971, 347); “The practice of promising exists for precisely for this purpose; and so 
while we normally think of moral requirements as bonds laid upon us, they are sometimes deliberately 
self-imposed for our own advantage 

64 In his doctoral thesis [A Study in the Grounds of Ethical Knowledge ], quoted by Estlund (1997, 184), 
Rawls already argued that: “[H]ow do we know that the entity in question will always behave in 
accordance with what is right [?] This is a question (...) which we can always ask, and which we 
always do ask, and it shows that we do not, in actual practice, hand over the determination of right 
and wrong to any other agency whatsoever”. Cf. also Rawls (1964, 9), Rawls (1971, 357, 360). 
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reputed to be at the core of law. However, this claim can be challenged with a 
different conceptualisation of the relation between law and coercion. Though the 
argument is made in more detail latter in this essay 65 , it is necessary to say two 
things. One is that (at the very least) some of the functions played by law would be 
necessary even in a brave new world in which people will find motivation to comply 
with any legal rule in the absence of sanctions for recalcitrant subjects. These 
functions are mainly associated with its role in co-ordinating action in order to 
achieve complex social goals 66 , but a similar argument could be made concerning its 
role in conflict-solving. This has already been explored at the beginning of this 
book. The other is that we could (and should) consider sanctions and punishments as 
mainly addressed not to the bad man but to the co-operative citizen, ensuring her 
that her readiness to comply with the law will meet with similar compliance by most 
citizens. In this view, the main problem tackled by coercion is not that of free-riding, 
but that of hopelessness. This allows us to realise that coercion does not only pose 
threats to autonomy, but at the same time can play an essential role in ensuring the 
conditions for its exercise, stabilising the expectations about the behaviour of other 
individuals with which we interact some way or another. This shows that we need 
law in order to constitute our autonomy, even if it coerces us, and even if we have to 
fight this same coercion which helps us to constitute our autonomy 67 . 

4.1.3 Points to be retained from philosophical anarchism 

§282. These are arguments enough as to leave aside the claims made by 
philosophical anarchists a la Wolff. The previous argument shows that the question 
whether there is an obligation to obey the law is a valid one. Even if this is what we 
should come to think at the end of the day, it is important to take stock of some basic 
insights provided by philosophical anarchism. All these insights are associated with 
the strong conception of autonomy asserted by philosophical anarchism. However, 
these insights may stand even if this conception of autonomy falls. Let me say some 
words about three of them. First, their argument stresses the irreducibly individual 
character of morality. Even if the conception of autonomy is inadequate, 
philosophical anarchists are right to claim that at the end of the day, when all is said 
and done, moral judgment is an individual affair. Not only must the individual take 
full responsibility for her acts, but any claim to legitimacy on the part of a social 
institution must be redeemed for each and every individual. Second, this argument 
might derive wrong consequences from an essentially correct claim. This is that law 
and morality cannot be reduced to each other. Although they are related in different 
ways 68 , they are two different social orders. Third, claims made by these insights can 
be reinterpreted as a refutation of a general obligation to obey the law if understood 


See §§193-7. 

See e.g. Finnis (1980, X.3). 
See Mansbridge (1996). 

See §13. 
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as without exception. In this sense, it constitutes a sort of appendix to any attempt to 
found a general obligation to obey the law. 


4.1.4 Joseph Raz’s paradigm of legitimate authority and his denial of the existence 
of a general obligation to obey the law 

§283. The work of Joseph Raz is a standard reference in the literature on the 
authority of law and the obligation to obey the law. In several of his books, he offers 
a thorough descriptive and normative conception of authority and also puts forward 
a model of what constitutes a legitimate authority. With regard to the general 
obligation to obey the law, Raz argues against its existence in general terms, 
although he proposes an alternative foundation to it, related to a certain 
understanding of membership of a certain political community and to the ways in 
which we can show gratitude to it 69 . 

There is something puzzling about the whole construction. The Oxonian 
professor proceeds to characterise the obligation to obey the law as a general and 
indefeasible one. This implies that it pre-empts that we act in ways contrary to what 
is prescribed by law on the basis of reasons lying outside the legal domain. That this 
is the right way of understanding the obligation he justifies by reference to a 
descriptive statement, namely, by describing what the claim to correctness made by 
the law itself entails 70 . Then he argues that there cannot be a general obligation to 
obey the law because the authority which law claims does not fit into the model of 
legitimate authority. The latter is associated with the understanding of authority as 
service. This implies that authority is limited in scope and subsidiary to the capacity 
of the individual for correct moral judgment. This is made explicit in the basic rule 
Raz argues for in this issue, the so-called normal justification thesis 71 . All this boils 

69 Raz (1986, 92): “Undertaking an obligation to obey the law is an appropriate means of expressing 
identification with society, because it is a form of supporting social institutions, because it conveys a 
willingness to share in the common ways established in that society as expressed by its institutions, 
and because it expresses confidence in the reasonableness and good judgement of the government 
through one’s willingness to take it on trust, as it were, that the law is just and that it should be 
complied with” He explicitly accepts that this idea is related to an organic conception of the 
relationship between the individual and the political community. The attitude of trust is not normally 
formed through deliberate decisions, but through the normal habit-forming process of education and 
habituation. It includes as a constituent element the obligation to obey the law. Cf. Raz (1987, 93). 

70 Raz (1986, 70): “ States claims to have more authority than the one which could be justified within 
the framework of the normal justification thesis” 

Raz (1986, 75): “The law is the only human institution claiming unlimited authority” 

Raz (1986, 77): “A qualified endorsement of the authority of the law falls short of acknowledging the 
authority the law claims for itself [i] it only admits a prima facie obligation to obey the law; [ii] it 
denies the right on the side of the law to impose certain obligations” 

Raz (1987, 82): “All governments claim the right to rule us by the right reason, i.e., to take over from 
us the job of deciding what we should do, on certain matters” 

Raz (1985, 300): “It is exemplified in the claim that even a bad law should be obeyed as long as it is a 
law in force, while lawful action is taken to try and bring about its amendment or repeal”. 

71 Cf. Raz (1986:53)“The normal way to establish that a person has authority over another person 
involves showing that the alleged subject is likely better to comply with reasons which apply ton him 
(other than the alleged authoritative directives) if he accepts the directives of the alleged authority as 
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down to a sort of authority fragmented not only in objective terms(or what amounts 
to the same, the claim that authority regards some matters but not others) but also in 
subjective terms (if an individual is likely to be competent on a matter and get at 
right solutions, then we cannot justify any authority upon him on the matter). The 
authority that law claims is not a fragmentary but an absolute one. For this reason, 
we could never find a justification for the obligation to obey the law. 

The move seems to be based on some normative reasons. We have already 
considered the positivist argument that the strict separation between law and 
morality is necessary for the sake of critical morality itself. As indicated earlier and 
now repeated, Raz is one of its main advocates. Moreover, he argues that the general 
obligation to obey the law gives rise to the danger of an uncritical assumption of 
authority. Not only does Raz invoke the potential perverse consequences of 
acknowledging a general and unconditional obligation to obey the law 72 , but he 
insists that the idea that consent is adequate to bind ourselves to obey the law might 
mislead people into obeying the law when the right moral attitude would be to 
disobey it. The idea is that people might exaggerate the value of their own consent if 
that serves their interests 73 . 

However, Raz’s argument does not rule out the possibility of justifying or 
arguing for the general obligation to obey the law, but only for this obligation 
understood in these terms 74 . It just denies that it is possible to found an obligation 
which rules out exceptions, to which we could not find exceptions in particular 
cases. Most of the time, Raz’s strategy is limited to showing that an exception-less 
obligation cannot be justified. We can then understand his claim that “To show that 
there is no general obligation to obey the law, we need only show that there are 
some central cases in which there is no such obligation” 75 . And his fears regarding 
the weakening of critical attitudes towards the law do not apply to a defeasible 
characterisation of the obligation, that entails a call to individuals to check whether 
law redeems its claim to legitimacy in particular instances. 

In this sense, we can see that it is possible to reason with Raz against Raz, in the 
sense that we could use his arguments and contribution in order to defend the 
existence of a general obligation to obey the law understood in different terms. 


authoritatively binding and tries to follow them, rather than by trying to follow the reasons which 
apply to him directly” 

Raz (1994, 335): “In some areas and regarding some people, caution requires submission to authority. 
In others, it leads to the denial of authority. There are risks, moral and other, in uncritical acceptance 
of authority” (my italics). 

Raz (1986, 89). See also MacCormick (1981, 159), MacCormick (1982, 108) and Weinberger in 
MacCormick and Weinberger (1986, 121). This fear was already quite paradoxically shared by 
Godwin (see 1985, 241): “[T]he greatest mistake that can arise in the progress of obedience is where 
it shall lead us, in any degree, to depart from the independence of our understanding, departure which 
general and unlimited confidence necessarily includes” 

Raz (1986, 100, 101): “The two questions [that of legitimate political authority and the obligation to 
obey the law] are one if we understand the obligation to obey the law as an obligation to obey the law 
as it requires to be obeyed”; which is in contrast to the understanding of the obligation in 
contemporary political philosophy: “[A]n obligation to obey the law as it is understood in political 
writings today is a mere prima facie obligation. Such an obligation, usually thought of as nothing 
more than a reason to obey, may be based on reasons other than the authority of the law”. 

Raz (1994, 327). 
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4.2 Avoiding the problem: Communitarian theories of the Obligation to obey the 
law. 


4.2.1 Identity, Gratitude and the Obligation to Obey the Law 

§284. The second means of avoiding the question whether there is an obligation to 
obey the law consists in arguing that the very conceptions and phenomena of 
politics, political community, and membership of the latter necessarily imply a 
general obligation to obey the law. The whole issue that underpins the argument of 
philosophical anarchists (the tension between autonomy and the obligation to obey 
the law) is seen as out of place. Those who put the problem in such terms simply do 
not understand what being a citizen entails. 

§285. Leaving aside some analytical theories (which claim that the linguistic usage 
points to the existence of political obligations, but provide no further justification 
why this must imply that government has authority or that we are to subject to it), 
the argument constitutes an application of the communitarian understanding of 
public reason to the problem at stake 76 . 

As the reader might recall, communitarian critics of liberalism hold that our 
identity as moral beings is constituted by our membership of a given political 
community. In other words, it is a matter of assuming a ready-made role or set of 
roles within the community. This is coupled to the further claim that what shapes 
and constitutes me is not only the web of social relationships in which I am engaged, 
but also the duties that define my role. Both membership and role-taking are not 
voluntary. Communitarian theories of political obligation stress that in this respect, 
political membership and role-playing are more akin to intimate forms of 
relationship, like family or other sorts of kinship relationships. They further argue 
that each role has its point and purpose, defined by local practice and consequently 
independent of our will. The point is that because membership and role-taking are 
essential in the definition of our identity, the obligations deriving from them should 
also be seen as configuring or partially determining who we are. For this reason, 
reconciling the obligation to obey the law and autonomy is, as it was advanced, a 
non-issue for the communitarian. We can criticise the definition of the role, but only 
immanently, or what amounts to the same, on the basis of the same culture that 
defines it. 

Each social role has its point and purpose 77 . Being a citizen entails showing 
gratitude to our community, something that requires our obedience to its laws. Not 
accepting this is to reject our identity, and whoever does so is at a loss. 


See §27. 

MacIntyre offers us a quite revealing list of them: “member of a family, citizen, solider, philosopher, 
servant of God”. 



Justifying The General Obligation To Pay Taxes: An Argument 


215 


4.2.2 Counter-arguments 

§286. It seems to me that the basic counter-argument consists in the denial of the 
communitarian conception of public reason endorsed by these authors. But there are 
some other questions or arguments specific to their argument for the obligation to 
obey the law that can be subject to critical review. 

§287. I will refer to two of these more concrete criticisms. First, it is not clear why 
communitarians conceptualise the obligation to obey the law and other political 
obligations according to the model of kinship relationships. The argument seems to 
be based on the unavoidable character of politics, but can be sustained only if we 
argue that social relationships are either fully voluntary or involuntary. This is not 
correct. While we cannot decide whether or not we are going to deal politically with 
a certain issue (this is something which is based on whether certain actions affect 
others than the actor herself), we are free to decide the way in which we are going to 
deal with the issue. We cannot get rid of the form of law, but we are free to 
determine its contents. For this reason, we can subject to critical review the 
legitimacy of the contents of political obligation. Second, it is far from clear why the 
definition of political interaction on the basis of role-taking (which is quite plausible 
as an isolated thesis) must necessarily correspond to the definition of content of such 
roles by local practice. Even if we accept that membership of a political community 
is related to what we could call the role of citizen, we could wonder why we should 
accept the definition of citizenship provided by local practice and why we cannot 
enter into critical discourses about the proper rights and duties of citizens. For 
example, to the communitarian argument that being a good citizen necessarily 
entails obeying the law, one could counter-argue on the basis of Raz’s argument that 
there are other plausible ways of showing a commitment towards our political 
community. 

§288. But the case for a communitarian understanding of the general obligation to 
obey the law rests on its companion conception of public reason. It is not necessary 
to rehearse the arguments against such a conception. The reader may allow me to 
refer to the main content of the critique. First, a critical understanding of practical 
reasoning can be perfectly sensitive to the fundamental role played by education at 
large in forging our critical abilities in moral terms and also in the acquisition of 
basic moral contents. Second, acknowledging the role played by socialisation and 
education does not imply that we cannot use moral judgment in a constructive way 
in order to revise the moral content that we have acquired. This capacity is tested by 
the assimilation of moral contents proceeding from different cultural traditions, with 
different conceptions of the good, to interact on the basis of an appeal to moral 
conceptions. 
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5. A POSITIVE ARGUMENT 

In the previous section, we have made some arguments that seem enough to 
disqualify the two main “strategies of avoidance” of the question whether there is a 
general obligation to obey the law. 

Philosophical anarchism can only deny that there could be a positive answer to 
the question by conceptualising the authority of law in an extreme way, not 
sufficiently attentive to the practical functions envisaged for the obligation itself. 
However, it was also argued that we would do better to take on board its main 
message: the irreducible individual character of morality. This must not be 
interpreted as denying the need of a communicative reinterpretation of practical 
reason, and more specifically with regard to political issues. However, the fact that 
we must differentiate two paradigms of autonomy (private and public one) does not 
mean that individual judgment, and individual judgment alone, is what matters when 
testing the legitimacy of any scheme. 

Associative political obligation theories are too ready to give an unconditionally 
positive answer to the problem. On the basis of a dubious genealogy of practical 
reason, they end up always justifying the obligation to obey the law in all instances. 
This does not take on board the tension experienced by addressees of law 
themselves, not only with respect to thoroughly wicked legal systems, but also in 
respect of fair ones, when a given legal norm is perceived as unjust. Some insights, 
as is the case with philosophical anarchism, are precious. These theories insist on the 
non-voluntary component of the obligation, and the need to take it into account in 
any solution to the problem of the obligation to obey the law. 

In the coming paragraphs, I consider the conditions under which it is possible to 
argue that we have a general obligation to obey the law. The structure of the section 
reflects the concern not to blur the differences between a number of problems related 
to the obligation. It seems to me that this requires distinguishing clearly between the 
general problem of justification (or better, explanation) of politics and the form of 
law and what can be seen as the argument proper for the conditions under which 
there is an obligation to obey the law. 

Thus, in the first sub-section, reference is made to the question whether and 
when we have an obligation to deal with issues politically and not on the basis of 
individual judgment. This problem is associated with the delimitation of the spheres 
of private and public autonomy. In addition, it is considered whether we should 
make use of the linguistic and practical code of law in such interaction. Both 
questions reflect the insights provided by non-consent theories of political 
obligation, and especially those coming from the Hobbesian argument (which 
stresses law’s contribution to the stabilisation of behavioural expectations). 
However, they are not considered as providing a full justification of the obligation to 
obey the law. 

In the second sub-section, a three-fold argument is made concerning the 
characterisation of legitimate law. First, and at the core of the model, we have the 
idea that actual participation in the practice of deliberative democracy contributes 
most to legitimacy. Secondly, reference is made to fairness, or substantive 
rightness, based both on the thin conception of the good that underlies deliberative 
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democracy (explaining why we prefer it to other constitutional alternatives) and on 
the effective distribution of burdens and profits among the members of the political 
community. Thirdly and finally, a replay of the previous two arguments is necessary 
at the level of implementation of norms, once we realise the unavoidable 
interpretative or argumentative character of the application of law. 

5.1 Two Preliminary Questions 

In this section, I shall deal with two questions which are considered as 
preliminary to the normative justification of the obligation to obey the law. Both of 
them complete the functionalist exploration of the emergence of political issues and 
the choice of the form of law as a medium to deal with them. In terms of our 
previous discussion, it is necessary to say that these two elements account for the 
non-voluntary component in the answer to the question whether there is an 
obligation to obey the law. We are involved in political relations and communities 
without our consent, and we enter into patterns of legal regulation of these issues not 
out of our voluntary option for such a form, but because only law is an adequate 
candidate to operate as a functional complement of morality under modern 
conditions. The present move reconsiders claims already made in chapter I, sections 
1 and 4, but now with a view to the normative problems associated with the 
justification of the obligation to obey the law and not to problems of its description. 
It is necessary to stress that in themselves they do not legitimise law, because it is 
not the form of law but the bond with legitimately enacted power that legitimises 
governmental power. 

5.1.1 Politics as non-voluntary and the concept of political autonomy 

§289. We are not free to decide whether we do or do not want to have action rules in 
common with others. Once we share a web of common interests with others, we 
cannot retreat from politics. The choice, which is the same as the classic one 
between the state of nature and the civil state, would only make sense if we could 
retreat to our own Walden and leave others unaffected (at least, in a relevant way) 
by our actions 78 . 

This is an argument with which we are already familiar. I have argued that 
political bonds are related to the fact that human action tends to have consequences 
affecting individuals (even if without intention) other than the actor. From the 
functional point of view, mention was made of the argument that repeated 
interaction leads to the insight that this is a potentially conflictive situation unless 


Cf. Kant (1996, 455): Public law is a “system of laws for a people, that is, a multitude of human 
beings, (...) which, because they affect each another, need a rightful condition under a will uniting 
them”. See also Habermas (1976, 179): “the pretence to clear cut politics of the handling of social 
affairs, to cleanse social questions, a radically democratic formation of consensus that puts a stop to 
social repression- that is not a conceivable path for any modern society". 
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we adopt common action norms 79 . From a normative point of view, what matters is 
that the adoption of such norms is done in ways that respect the individual autonomy 
of all those affected. 

§290. But what is the autonomy that must be respected? The fact that the decision to 
deal with certain matters in a political way and that the set of matters which should 
be dealt in this way are not open to our choice implies that it would be self¬ 
contradictory to conceptualise autonomy as a matter of unrestrained self-legislation. 
If we accept as the standard of legitimacy the respect of individual autonomy, we are 
required to acknowledge others’ right to orient their behaviour only according to 
principles they judge to be correct after sufficient deliberation. Not to recognise this, 
and to insist on a conceptualisation of autonomy as unlimited self-legislation, would 
lead to the infringement of the autonomy of some individuals or to tip the balance in 
favour of things as they are (if we pretend to reconcile the autonomy of all 
individuals through unanimous decision-making). This requires us to distinguish 
between public and private autonomy, and to conceptualise the former as 
participation in the collective processes of deliberation and decision-making. 
Moreover, this points in the direction of democracy, but it is in need of some further 
refinement, given the vagueness of the concept 80 . This is what will be done in the 
following paragraphs. 

§291. The argument corresponds quite directly to Habermas’ reference to the 
necessarily split character of autonomy, or what amounts to the same, to his 
distinction between public and private autonomy 81 . It corresponds to some of the 


Dworkin (1987b, 2): “[T]hough it is clear enough how a democracy differs from these other structures 
of government in general, democracy is itself an idea of great abstraction if not ambiguity. Democracy 
requires that officials should be elected by the people rather than chosen through inheritance or by a 
small group of prominent families or electors. But that abstract statement does not decide: which 
officials, if any, should be chosen not by the community as a whole but by sections or groups within 
it, how power should be distributed among officials chose in these different ways, how far elected 
officials should be permitted or required to appoint other officials to exercise some of their powers, 
which responsibilities should be held by elected and which by appointed officials, how long officials 
of either sort should serve, whether their terms of office should be fixed or subject to early 
termination by those who elected them, how far elected or other officials should themselves be free to 
change the constitutional arrangements under which officials are elected, whether a constitution 
should set limits to the powers of officials, so that the officials cannot themselves these limits and so 
forth. Though we are all democrats, these are lively questions among us, and some are matters of 
heated controversy ” 

This idea, clearly implicit in Between Facts and Norms, has been elaborated with greater precision in 
some latter articles. Cf. Habermas (1996a, 121): “The idea of self-legislation by citizens, then, should 
not be reduced to moral self-legislation of individual persons. Autonomy must be conceived more 
abstractly, and in a strictly neutral way” with Habermas (1995, 15): “Moral self-determination in 
Kant’s sense is a unified concept insofar as it demands of each person, in propia personam that she 
obey just those norms that she herself posits according to her own impartial judgment, or according to 
a judgment reached in common with all other persons. However, the binding quality of legal norms 
does not stem solely from process of opinion- and will-formation, but arises also from the collectively 
binding decisions of authorities who make and apply law. This circumstance makes it conceptually 
necessary to distinguish the role of authors who make (and adjudicate) law from that of addressees 
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intuitions underlying Rawls’ natural duty of justice. The idea that we cannot 
withdraw from politics is expressed by Rawls when he relates the duty to “how we 
become bound to one another” and to the ensuing requirements “associated to our 
institutional ties” 82 . It is because we are under a duty to deal politically with certain 
issues that it makes sense to claim that “we are to assist in the establishment of just 
arrangements when they do not exist, at least when this can be done with little cost 
to ourselves” 83 84 . It also corresponds to the basic insights that underlie Honore’s 
case for the obligation to obey the law (the idea that membership of political 
communities is not always a matter of choice, and that this is no obstacle to affirm 
that rights and duties derive from the web of interaction with other members) 85 . 
Although it does not go as far as to consider that it is possible to base a full 
obligation to obey the law only upon it. 

§292. Some further remarks are to the point concerning the implications of this 
argument. It is necessary to make it clear that this does not mean either that we are 
under a duty to engage actively in political affairs or that we must understand 
political choice as a matter of high virtue. First, the non-voluntary character of 
politics does not constitute a plea for the virtuous citizen, but just a justification for 
the inclusion of certain issues and matters on the agenda of politics, something that 
implies withdrawing them from the sphere of individual autonomous judgment. This 
is fully compatible with the individual decision not to participate in the actual 
processes of deliberation and decision-making. Second, the functional overtones of 
the argument do not imply that politics is just a matter of applying means to ends. Of 
course, politics can be seen as a tool for solving conflicts of interests and 
establishing patterns of social co-ordination in order to achieve complex forms of 
social action. However, it can also be seen as the activity in which, paraphrasing 


who are subject to established law. The autonomy that in the moral domain is all of a piece, so to 
speak, appears in the legal domain only in the dual form of private and public autonomy’'’ (my italics). 

82 Rawls (1971, 334). 

83 Rawls (1971, 333). 

84 There are two distinct versions of Rawls’ argument concerning the existence of an obligation to obey 
the law. In the first, he grounds it exclusively on the idea of fairness (this corresponds to his 1964 
article on civil disobedience). In the second, he adds the argument from the natural duty of justice. 
The duty of fairness has been converted into an additional ground for individuals that accept specific 
benefits offered by the social scheme of co-operation. In the Theory of Justice, (Rawls 1971, 335-6) 
he offers a rationale for the change: “There is still the question whether the parties in the original 
position would not do better if they made the requirement to comply with just institutions conditional 
upon certain voluntary acts on their part, or example, upon their having accepted the benefits of these 
arrangements, or upon their having promised or otherwise undertaken to abide by them. Offhand, a 
principle with this kind of condition seems more in accordance with the contract idea with its 
emphasis upon free consent and the protection of liberty. But, in fact, nothing would be gained by this 
proviso. In view of the lexical ordering of the two principles, the full complement of the equal 
liberties is already guaranteed. No further assurance on this score are necessary. Moreover, there is 
every reason for the parties to secure the stability of just institutions, and the easiest and most direct 
way to do this is to accept the requirement to support and to comply with them irrespective of one’s 
voluntary acts”. 

85 Honore (1987, 119): “Individual or social needs justify the imposition of special duties on people 
despite their unwillingness to take on the burdens that are involved. Membership of the communities 
to which we belong is not cost-free”. 
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Arendt, we transcend necessity and engage in action. In the latter conceptualisation, 
politics is not instrumental, but reflects the capacity to act in concert with others, on 
the basis of an agreement free of coercion, by means of free linguistic exchange. It is 
important to realise that these are two sides of the same coin. A purely action-based 
conception of politics sterilises power. Without the realisation that politics 
constitutes a way of achieving certain purposes in a legitimate way, we might not 
realise what we want power for 86 . We do not want to rule out the emergence of 
strategic action in the public sphere, because this might end up leading to behaviour 
that is exclusively self-interested 87 . Similarly, a purely interests-based politics runs 
the risk of privatising politics and making it equally sterile. 

§293. As already argued, the non-voluntary character of politics is not a sufficient 
ground on which to rest the case for a general obligation to obey the law. That we 
have to deal with matters of common interest through a political procedure does not 
mean that we are forced to accept any common action norm. As we will see, their 
legitimacy depends on the procedural and substantive characteristics of the norms 
themselves. The fact that we are not free to enter into political relationships and that 
our membership of a given political community (or a plurality of them) is usually 
not a matter of choice constitutes no obstacle to the derivation of burdens and profits 
from such social relationships. But by means of a direct reference to the procedural 
and substantive characteristics of the common action-norms, there is no guarantee 
that the legal system will distribute rights and duties in a legitimate way. 

5.1.2 The Need for Law and the imperatives of constrained decision-making 

§294. Political interaction exclusively based on the practice of “those who talk to 
one another in order to act in a political autonomous manner” poses several 
problems 88 . First, rights and duties are exclusively based on their mutual recognition 
by the members of the political community. This makes it difficult to determine the 
concrete consequences they have in a specific case, and also leads to a certain 
instability. Second, there are difficulties related to the organisation of public 
deliberation and decision-making, some of them related to cognitive problems (mere 
spontaneous interaction relies on personal memory in the absence of institutional 

86 Habermas criticises the fact that Arendt relies on too facile (and historically distorted) distinction 
between politics and economics, which ends up by sterilising politics. She claimed that 
institutionalisation of the public sphere is needed in order to avoid the private sphere contaminating 
the public one. Habermas considers that there are other reasons, like the difficulties related to 
communicative action. 

87 Some authors have argued that one of the factors that explains the differences between ancient and 
modem forms of democracy is the realisation of the importance of filtering interests through the 
political process. In systems in which politics was a matter of action, it was seen as proper that 
election took place through ballots. Only in such a way it was possible to distribute the chances of 
getting involved in effective action. But with the emergence of the idea of legitimate pursuit of 
interests in the public sphere, ballots were substituted by electoral representation of interests. Cf. 
Manin (1996) 

88 Habermas (1996a, 150). 
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mechanisms for keeping record of past deliberations and decisions). Third, it implies 
a degree of commitment to public matters that is difficult to reconcile with 
individual autonomy as a whole (which must include the possibility of not 
participating actively in them) 89 . These problems are solved by means of structuring 
political interaction with the help of political institutions, creating stable frameworks 
for deliberation and decision-making 90 . 

§295. Law is a basic institution in such an endeavour. I have already rehearsed the 
arguments that a post-positivist conception of law puts forward in order to show 
why we need law as a supplement to morality. It was said that we cannot expect 
morality or general practical discourse to perform on its own the vital functions of 
conflict-solving and social co-ordination. We have known the answer to the question 
from the very beginning of chapter l 91 . Not only might it be the case that moral 
argumentation cannot discriminate right from wrong when confronted with concrete 
and specific cases, but it is also the case that sometimes morality presupposes the 
existence of positive systems of common-rule action (that is, instances in which 
those systems break ground for morality and in which moral judgment is at the very 
least conditioned by the solution provided by such systems), but also that it cannot 
on its own avoid conflicts and co-ordinate action within society because of the 
cognitive, motivational and organisational demands it makes. 

§296. The unavoidable character of the form of law implies that the question of 
whether there is an obligation to obey the law must be attentive to the conditions 
limiting general practical reasoning that law imposes in order to fulfil the basic tasks 
assigned to it and to the way in which the legal system evolves. 

First, the need to complement morality with law, as repeated several times, is 
based on the need to reduce the cognitive, organisational and motivational demands 
made by morality upon individuals. The resort to law implies delimiting a special 
domain within general practical reason in which several limiting conditions are 
applied to it 92 . This is done in order to render certain the norms belonging to such 


89 Ackerman (1991). 

90 

Habermas (1996a, 150) argues that an adequate mapping of politics must include not only 
spontaneous or non-regulated political interaction, but also “the use of administrative power within 
the political system, as well as the competition for access to that system”. 

91 Habermas (1996a, 460): "(•••) [T]hen one can leave open the further question of whether there are 
moral grounds for entering a legal order in the first place- the problem that rational natural law posed 
as the transition from the state of nature to civil society. The positive law that we find in modernity as 
the outcome of a societal learning process has formal properties that recommend it as a suitable 
instrument for stabilising behavioural expectations; there does not seem to be any functional 
equivalent for this in complex societies (...) The philosopher should be satisfied with the insight that 
in complex societies, law is the only medium in which it is possible reliably to establish morally 
obligated relationships of mutual respect even among strangers" 

Rawls (1964, 9): “The acceptance of a constitutional procedure is, then, a necessary political device to 
decide between conflicting legislative proposals” 

92 Alexy (1989, 16) refers to the following: “[I]ts statute-bound character; its necessary regard for 
precedents; its involvement with doctrinal studies as developed through an institutionally organised 
profession of academic lawyers, as well as -and this of course is not true for academic legal discourse- 
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domain, and in this way, apt for discharging the basic roles of conflict-solving and 
social co-ordination. In this way, law can be seen as a special case of general 
practical reasoning in which decisions are reached with a limited investment of 
resources in terms of time and effort. If this is something characteristic of law as a 
social order, the case for the general obligation to obey the law must be sensitive to 
the fact that law raises a claim to correctness that takes into account these limiting 
conditions. 

Second, law is a complex social order whose norms have been enacted and 
refined through discourses of application by many different authors and at very 
different moments in time. To Dworkin’s conceptualisation of judicial reasoning as 
a sort of chain novel 93 , we can add Nino’s image of law-making as the building of a 
cathedral 94 . In both cases, the intuition is the same. The ways in which the legal 
system evolves are partially constrained by the historical constitution, or the legal 
system as it stands at a certain moment in time. The legitimacy of the present legal 
system must consider to what extent it has provided a means for increasing the 
normative legitimacy of pre-existing legal systems and continues to be a vehicle for 
the improvement of itself. 

§297. However, and as it was the case with the unavoidable character of politics, the 
fact that we have no other option but to use the grammar of law in our political 
interaction is not enough to claim that there is an obligation to obey the law. This is 
so because the form of law can be instrumentalised in such a way as to render it 
illegitimate 95 . That is, no intrinsic legitimacy is associated with the form of law. The 
legal system can be clearly unfair and even wicked, and in such circumstances we 
have no obligation to obey its norms. In such a context, the second element of the 
Rawls’ natural duty of justice (namely the duty to help establish fair schemes of 
social co-operation where they do not exist) requires something very different from 
mere passive obedience. We cannot pretend either to answer the question on the 
basis of the formal properties of law as a social order, or to deny from the very 
beginning the possibility of making a case for it. 

5.2 The positive grounds 

Common action norms written in the legal code can be presumed to be 
heteronomous. That is so because law itself might be perceived as an authoritative, 
institutional and coercive social order. That is, the characteristics of the legal code 
lead to a potential legitimacy deficit of its norms. This can only be redressed if the 


its subjection to the requirements of procedural ordinances and regulations”. See also Alexy (1989, 
214ff). 

93 Dworkin (1982) and Dworkin (1986). 

94 

The idea was already summarised by Proudhon in his motto Des reformes tout jours, de utopies 
jamais. 

Cf. Habermas (1996a, 145): “In this situation [Europe of the XVIIth and XVIIIth century], the idea of 
government by law had the critical sense of uncovering the contradiction built into the established 
legal orders of the time: a normatively unjustified privileging of the most powerful interests certainly 
can be concealed in forms of legal authority”. 
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addressees of law are offered reasons that allow them to see themselves as not only 
as subjects but also as authors of the law. The appropriation of the norms, the 
transformation of their heteronomous status into an autonomous one can only take 
place through the medium of reasons acceptable to the individual herself. 

This we must do taking into account the two sides of autonomy. On the one 
hand, it is necessary that autonomy is based on the idea of giving a fair chance to 
individuals to present their own arguments and account of their interests to others 
within the process of common will-formation, and to have a chance to influence 
(even if marginally) the process itself. This idea is associated with deliberative or 
discursive democracy , that is, with a form of democracy which is divided into 
deliberation and decision-making arranged according to the principles of equality 
and symmetry. Only a procedural theory of legitimacy can satisfy the importance of 
active autonomy, which in its political form must be translated into a fair chance to 
intervene within deliberation and to affect the outcome at the stage of decision¬ 
making. On the other hand, autonomy needs to be supported by arguments that 
prove that this form of will-formation has some propensity to achieve correct 
outcomes, according to procedure-independent standards. Legitimacy can only be 
related to will-formation structures that have some epistemic value, because lots of 
the questions that we want to solve through the form of law are ones which are not 
substantively irrelevant (in the same sense as the rules of the road are). Even if 
people disagree about what is the right solution, they agree that there must be a right 
solution, so that even if they opt for a procedural form of common will-formation, 
they could only be satisfied if there is some argument that proves that it tends to 
produce correct results in such respect. This implies that we have to opt for the 
democratic arrangement that is best in epistemic terms, at least to take seriously the 
kind of private convictions of individuals on a good deal of matters concerning 
common will-formation. 


5.2.1 Participation in Discursive or Deliberative Democracy 

§298. Any conception of political autonomy must have the active exercise of our 
practical reason at its core. This is a basic insight of liberal theories of legitimacy, all 
of which revolve around the idea of consent as the embodiment of reason in political 
matters. This is so because consent provides a bridge between the heteronomy of 
externally-generated norms and the principle of autonomy as a regulative ideal. It is 
the means through which we internalise norms and make them our own. 

Consent is usually taken to imply that the fact that an individual participates (or 
at least has the chance to do so) constitutes an argument to claim that she is obliged 
to comply with the norms adopted through such participation, and in general, with 
the whole legal system. This idea is reworked in at least three different ways. First, 
consent is cashed into participation in both deliberative and decision-making 
procedures. Second, it is claimed that the case for participation as a basis for 
legitimacy rests on three notions. Firstly, the individual is given an equal right to 
participate in deliberation and decision-making. Secondly, there is an in-built 
tendency for the procedure to select the right solution (this is known as the epistemic 
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privilege of democracy). Thirdly, there is no claim to exclusiveness. The case for a 
general obligation to obey the law put forward here is associated with a complex, 
not with a simple conception of legitimacy. 

The idea in a nutshell is the following. Active participation in a deliberative 
democratic procedure of law-making binds us to act according to the normative 
outcomes of such a procedure to the extent that it ensures us an equal right to 
participate in deliberation and decision-making, and that the procedure is structured 
in such a way as to have an epistemic privilege, or what amounts to the same, to 
have a propensity to select the right norms. The argument is procedural to the extent 
that what triggers the obligation is only our participation in the procedure, but it is 
also substantive in the limited sense that it refers to average correctness as a 
supplementary reason to act according to its outcomes (but this is done without any 
direct reference to procedure-independent standards of correctness). 

§299. We have to keep in mind that the main addressees of the argument are those 
who participate in the procedures of deliberation and decision-making but end up on 
the losing side. That some individuals will be in such a position is unavoidable once 
we realise that democratic deliberation has no in-built tendency towards unanimity. 
Even if we were to enjoy the best possible political conditions, it seems we could not 
avoid disagreement. Democratic deliberation filters out the most outrageous 
mistakes, but it also tends to increase (and not to reduce) the alternatives at stake, if 
only because participants increase their knowledge. Just think about what to say to a 
citizen on the losing side. Let us call her Loser. Before voting, she thought that a 
given option was the right one, and voted for it. We know by now that to say that 
she has an obligation to obey the new rule does not require Loser to review her 
judgment and convince herself that she was wrong and the majority was right. Lrom 
the point of view of the law, it does not matter what she thinks if she acts according 
to the rule supported by the majority. But she will not be happy even with that 
limited claim. If she is said to be under an obligation to obey the law, and the law is 
determined by majority-voting, she will have to comply with what she thought was 
at least not fully right, and maybe wrong. Because even if she does not have to 
change her mind. Loser cannot forget that what was previously an alternative and is 
now the majority-supported and institutionally-adopted option was not fully right or 
even wrong according to her view. So we are requesting Loser to comply with a 
norm for reasons that she found not very convincing before voting. So how can she 
see herself as an author of the law, and not only as an addressee that complies for 
mere prudential reasons? To explain this is the main purpose of the following 
paragraphs. 


The structure of opinion- and will- formation 

§300. Deliberative democracy structures opinion- and will- formation in three 
different steps. Lirst, it is necessary to revise and transform individual preferences 
with the help of a process of public deliberation. If we want to take seriously our 
autonomy and that of the other participants in the procedure of will-formation we 
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cannot simply rely on our raw preferences 96 . Political issues are sufficiently complex 
as to make it difficult for us to know enough in advance and moreover, for us to be 
sure about what we know. We need to confront the interests of others, to cross- 
examine the reasons that support our claims, to confront those that underlie 
alternative arguments. This allows us to detect factual and logical errors, to look for 
points of agreement, and with some luck, to forge a basic empathy derived from the 
engagement in the common enterprise of deliberation. Second, all this can not 
guarantee that unanimous agreement will exist at the end of the day, especially if we 
have limited resources to invest in deliberation, and we have to meet a deadline for 
adopting a common action norm. This is the same as saying that sadly enough, we 
have no other option other than to decide heads or tails or something in between. We 
cannot avoid deciding. The same reasons on which the case for political decision¬ 
making rests require that we adopt some form of majoritarian decision-making. 
There is not much of an alternative. We have seen why political decision-making 
cannot be based on unanimity. This would lead to a deadlock that privileges the 
status quo (in case we opt for unanimous decision-making). Third, the fact that both 
deliberation and decision-making take place under non-ideal conditions, and that we 
opt for majority voting, makes it implausible that the outcomes are always correct. 
For these reasons, it is necessary to keep the process open to reforms, to a new 
examination of the question that could lead to reflexive self-amendment 97 . 


Equal concern requires equal participation in deliberation and decision-making 

§301. A second basic requirement for the legitimacy of any procedure of common- 
will formation is that participants treat each other with equal concern. Because we 
agree that the procedure has two dimensions, deliberation and decision-making, this 
entails the application of such principle in both the deliberative and the adversarial 
dimensions of democracy. 

Why equality? The argument is this. The respect for the public autonomy of all 
individuals must be seen as a matter of distribution of a scarce good. This is so 
because the chances of understanding, elaborating and pursuing our interests in 


96 On the transformative character of preferences, see Sunstein (1991), Gerstenberg (1998). Christiano 
(1996, 48) applies this argument to the conception of democracy “Democratic decision-making is not 
merely a matter of each person voting his or her preference. Individual citizens’ preferences are 
formed in society as a result of social interaction they have with others and the institutions that 
structure social interaction. It is important for them to reflect critically on them and improve their 
preferences so as to have a sophisticated appreciation of their interests and ideals. A democratic 
theory ought to have something to say about what constitutes a reasonable and just context for the 
formation of these preferences”. 

97 

Habermas (1996a, 179); “Majority rule retains an internal relation to the search for truth inasmuch as 
the decision reached by the majority only represents a caesura in an ongoing discussion; the decision 
records, so to speak, the interim result of a discursive opinion-forming process (...) Doubts about the 
legitimacy of majority decisions on matters with irreversible consequences are revealing in this 
regard. Such doubts are based on the view that the outnumbered minority give their consent to the 
empowerment of the majority only with the proviso that they themselves retain in the opportunity in 
the future of winning over the majority with better arguments and thus of revisiting the previous 
decision”. Cf. also Alexy (1992, 237ff), Alexy (1996, 224) and Nino (1996a, 37). 
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respect of common action-norms, or what amounts to the same, the collective 
properties of our societies are mutually limited 98 . If we design deliberation and 
decision-making in ways that give more chances to a given individual, this 
necessarily results in reducing the chances of others. The only fair solution is to give 
all equal chances. 

That we need to consciously design deliberation in order to achieve such equality 
is an insight that is shared by several authors dealing with different related issues. 
Owen Fiss has explored the question from the slightly different perspective of the 
relationship between freedom of speech and state regulation. He argues that the 
freedom can only be attained if speech is regulated in order to treat all equally, and 
this implies silencing some in order to allow others to speak 99 . The same kind of 
concern, specifically applied to the political process, underlies the argument for 
setting ceilings for expenditure on political campaigns, eloquently tackled by 
Dworkin, Ackerman and the same Fiss 100 . 

That equal concern implies giving all individuals an equal influence on the 
decision-making process is an old insight of liberal theory, reflected in the motto of 
one man, one vote (which has fortunately being modified to read one adult citizen, 
one vote). 


Deliberation and the epistemic privilege 

§302. But if we accept that aggregating preferences is not enough, and any 
legitimate process of will-formation requires previous deliberation, this implies that 
by deliberation we are trying to achieve something, to get at a certain result beyond 
mere transformation of preferences into a common metric and their aggregation. 

§303. The claim to legitimacy of a legal norm would not be redeemed by mere 
reference to the equal right to participate in deliberation and decision-making 
processes. This becomes even clearer once we argue that deliberation should be 
taken seriously. Remember we found it reasonable to reject the claim that the 
adoption of common action norms is a simple affair of aggregating private 
preferences, if only because taking seriously our autonomy and that of others 
requires checking our preferences in the deliberative process. 

But if at the end of the deliberative process Loser is even more confident that her 
option was right and the majoritarian wrong, to justify the obligation to obey to her 
seems a harder task. Quite paradoxically, the answer is implicit in the reference to 

98 Christiano (1996, 69). 

99 

Fiss (1996) argues that equality is distributional. Free speech is not only a matter of expressing our 
interests, but it is a something connected to the essential pre-conditions for collective self-governance. 
In this sense, public institutions should be worried about avoiding unnecessary limits on speech, but 
they should also be concerned with ensuring that all sides are present to the public. This means 
silencing some to give voice to others. This explains the title of the book and the following remark by 
its end (at p. 83), that we need to embrace the “ironic truth, that the state can be a friend and an enemy 
of speech; that it can do terrible things to undermine democracy but some wonderful things to 
enhance it as well”. 

100 Ackerman (1993), Dworkin (1997). 
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deliberation and the transformation of preferences. It implies an interest beyond the 
mere reduction of all preferences to a common metric and their ulterior aggregation. 
In brief, it betrays an interest in correctness. Answering to Loser requires showing 
her that the procedure has an in-built tendency to produce correct results, that takes 
seriously what motivates individuals to deliberate. From this, it is possible to derive 
an argument that the individual has a reason to act accordingly to the common action 
norm and not to her judgment. 

Deliberative democracy takes seriously the fact that legal discourses of 
justification concern not only questions of bargaining on individual interests, but a 
lot of questions on which what is relevant is to get the correct solution in a political 
sense. It is common that most people will disagree on what is the right outcome (in 
terms of what the balance of relevant public reasons requires the outcome to be), but 
they will assume that there must be a right solution to the question. This makes it 
clear why taking public autonomy seriously requires something more than giving 
each citizen an equal right to participation. It requires that the procedures of 
deliberation and decision-making are designed in such a way that they can satisfy an 
individual’s interest in the correctness of the solution, and produce an outcome that 
tends to be correct, and she has reasons to act upon even if the solution is different 
from hers 101 . 


Why does deliberative democracy tend to produce correct results? 

§304. The epistemic privilege of deliberative democracy is based in its tendency to 
pick out correct norms. The outcomes of deliberation and decision-making in a 
deliberative democracy are closer to correctness than those of random decision or 
those of any other political procedure 102 . 

It has been argued that the privilege can be justified by reference to the 
arguments laid out in Condorcet’s theorem of majoritarian decision-making. It says 
that the chances that a decision taken by majority rule is correct increase with the 
size of the constituency if we assume that each individual has a tendency to adopt 
the right solution (this means that she can spot the right solution more frequently if 
she resorts to her judgment than to sheer chance). Carlos Santiago Nino has argued 
on such basis, adding that deliberation based on an equal right of participation of 
individuals ensures a tendency to be right among those who participate in it 103 . 

It has been counter-argued that we cannot be so sure about the actual competence 
of voters, that we do not know what are the consequences of mutual influence (think 
about those cases in which those with a tendency to get outcomes wrong lower than 


This is a major insight rendered explicit by Estlund (1997, 195): “I propose, as the counterpart of the 
idea of procedural fairness in cases where there is an independent moral standard for the outcome, the 
idea of Epistemic proceduralism: procedural impartiality among individuals’ opinions, but with a 
tendency to be correct; the impartial application of intelligence to the cognitive moral question at 
hand”. 

Cf. Nino (1996a, 129), Estlund (1997, 196). As it is argued latter on, this is not so different from 
Raz’s normal justification thesis. See this chapter, fn 71. 

Nino (1991b, 46), Nino (1996a, 127). 
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random play a leadership role within the group) and that the theorem assumes a 
binary structure of choices (though most political decisions are finally voted in such 
a format that they presuppose a process of selection that might have selected two 
wrong alternatives). 

All that notwithstanding, we do not need to have resort to a strict version of 
Condorcet’s argument. A somewhat watered-down version might do the trick 104 . 
Nino’s argument on the tendency of deliberation to increase individual competence 
is essential. The basic intuition is that the case for deliberative democracy can be 
based on the capacity of such institutional arrangement to collect decentralised 
information and to incorporate it to the decision-making process. The case for 
deliberative democracy is, after all, epistemic. One could say that this watered down 
version of Condorcet resembles Hayek's argument for the epistemological 
superiority of market over planned economies, only that in this case it is applied to 
political arrangements. 

Moreover, the case is conditional upon institutional arrangements complying 
with the basic requirements for qualifying them as a deliberative democracy. The 
basic rights and institutional conditions implicit in the definition of deliberative 
democracy should be respected 105 . If that was not enough, the epistemic privilege 
can only be granted to those institutional arrangements which have a capacity for 
systemic self-improvement. There must be evidence that they are able of reflexively 
amend themselves towards their normative ideal 106 . 


Correctness as Public Correctness 

§305. A second question concerning the epistemological privilege of deliberative 
democracy relates to the question of what is meant by a tendency to correctness, and 
more specifically, by correctness. 

It cannot mean moral correctness at large. We have assumed that reasonable 
individuals might disagree on moral matters, and we offered a brief explanation of 
such disagreement by reference to the many burdens involved in moral judgment 107 . 
Moreover, we suggested that moral disagreement renders moral norms uncertain, 
and that this is the main obstacle to its satisfactory discharge of the tasks of conflict¬ 
solving and social co-ordination; it explains why morality needs to be 
complemented by law. If all that is so, when citizens deliberate about what laws to 
adopt they cannot be seen as engaged in an unconstrained moral debate. They are 
not discussing moral truth in a direct way, but they are considering what would be 
reasonable norms to deal with basic social conflicts and to co-ordinate action within 
society. That is, they are concerned with the basic problems of living together, and 


104 

105 

106 

107 


Estlund (1997, 188) for a watering down of Condorcet’s theorem. 

Cf. §§300-1. See also Nino (1996a) and Dworkin (1996, 24-6). 

Rawls (1964, 15): “[J]ustice of the Constitution is a judgment influenced by the chances of correcting 
its injustices”. 

See § 3. 
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they accept that they have to provide reasons that can be accepted by all participants 
in the will-formation process 108 . 

At the same time, correctness cannot mean just aggregation of preferences. 
Citizens have good reasons for setting aside deep moral convictions for which they 
cannot find arguments that could be recognised as public reasons. But that does not 
mean that they have to renounce any currency of correctness. After all, their 
deliberation is supported and framed by public reasons on the basis of which it is 
possible to opt for certain common rules and to oppose the adoption of others. The 
dialogue is not only about the implications of public reasons, but of course about 
which reasons are in fact public. The concrete instances to be dealt with might lead 
to some individuals trying to convince all others that their arguments are to be 
considered as providing public reasons, and others might reject or endorse such a 
claim. The dialogue might change our views on whether certain arguments are or are 
not constitutive of public reasons. 

On this basis, we can conclude that correctness is to be understood in a political 
sense, by reference to public reasons. Citizens agree that there must be a right 
solution to the question on the basis of such reasons, but disagree as to which is the 
right solution, either because they disagree on which are public reasons or because 
they derive different consequences from them. 


Correctness as mediated correctness 

§306. As already argued, the claim to correctness is not to be taken as a direct claim 
to correctness, but it is to be judged in indirect terms, taking into account the split 
character of practical reasoning on the question whether there is an obligation to 
obey the law, which reflects the value of having a tool for co-ordinating action like 
modern law 109 . The claim is not to be understood as based on the primary 
correctness of each norm, but as a claim as to the limited soundness of each norm 
within the framework and taking into account the value to be derived from the legal 
system 110 to which the norm belongs as a system of conflict-solving and social co¬ 
ordination 111 . 


Why the epistemic element does not render democracy superfluous (why active 
individual participation matters) 


Ackerman (1989. 8) 

Rodenas Calatayud (1996, 73). 

Cf. §296. 

Raz (1984, 131): "ludges, if anyone, take the law as it claims that it should be taken. They, more than 
anyone, acknowledge the law at its own estimation. To understand legal statements we should 
interpret them as meant by those who take them and accept them at face value, those who 
acknowledge the law in the way it claims a right to be acknowledged. The decisive argument 
concerning the meaning of statements of legal duties is that the law claims for itself moral force. No 
system is a system of law unless it includes a claim of legitimacy, of moral authority. That means that 
it claims that legal requirements are morally binding, that is that legal obligations are real (moral) 
obligations arising out of the law” 
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§307. If law not only borrows its legitimacy from morality, but also the question of 
whether we should obey the law is in itself dependent on the tendency of the law¬ 
making procedure towards substantive correctness, then we might come to think that 
we should opt for the law-making procedure that has a higher propensity to get the 
correct result, even if it does not include participation of legal subjects. To put it 
bluntly, if substantive correctness is important, why not recruit some expert Solon 
and forget about democracy? Note that the suspicion that a theory of political 
legitimacy trusts too much to substantive correctness triggers severe criticisms even 
between liberal theorists themselves 112 . 

§308. Such an argument fails to take into account two factors. First, that the 
dimension of correctness based exclusively on a direct appeal to correctness does 
not respect an active conception of individual autonomy. It is true that the theory of 
legitimacy here advocated is a complex one, and that such complexity derives from 
the fact that it relies on substantive correctness. But within it, participation is not 
only the other main source of legitimacy, but it is given preference on two grounds. 
The first is that the ultimate individual character of moral action. The second, that 
even substantive standards are determined by reference to the procedure itself. 
Deliberative democracy allows us to combine a full respect for this active element of 
autonomy with an in-built tendency to select correct norms. This is so because the 
tendency is not based on the fact that the outcomes of the procedure are corrected by 
reference to any substantive standard of correctness, but on the in-built properties of 
the procedures. This allows deliberative democracy to avoid any direct constraining 
of the value of individual autonomy. The obligation to obey is triggered by the mere 
fact of having the right to participate in the procedure of law-making once it fits into 
the model of deliberative democracy. In this way, we avoid any need to make a 
direct reference to standards of correctness, thus avoiding invidious comparisons. 
This is something that has been stressed by authors such as Habermas, who locates 
sovereignty not in individuals but in the procedure of deliberation or discourse 


Habermas (1995, 116) considers that Rawls fills the design of the original position with a 
considerable deal of substantive content because of the way in which it operationalises the moral point 
of view (this is related to the pristine goal of the construction, to solve the Hobbesian problem) and 
offers a counter-model in which “he kept the procedural conception of practical reason free of 
substantive connotations by developing it in a strictly procedural manner”. Habermas (1995, 117): 
“Rawls imposes a common perspective on the parties in the original position through informational 
constrains and thereby neutralises the multiplicity of particular interpretative perspectives from the 
outset. Discourse ethics, by contrast, views the moral point of view as embodied in an inter-subjective 
practice of argumentation which enjoins those involved to an idealising enlargement of their 
interpretative perspectives” Habermas (1995, 131) compares discourse ethics with Rawls’ theory of 
justice: “It can leave more questions open because it entrusts more to the process of rational opinion 
and will formation (...) I propose that philosophy limit itself to the clarification of the moral point of 
view and the procedure of democratic legitimation, to the analysis of the conditions of rational 
discourses and negotiations. In this more modest role, philosophy need not proceed in a constructive, 
but in a reconstructive fashion. It leaves substantial questions that must be answered here and now to 
the more or less enlightened engagement of participants, which does not mean that philosophers may 
not also participate in the public debate, though in the role of intellectuals, not experts”. 
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itself 113 . Second, the nature of political issues themselves renders it highly 
improbable that our Solon deciding solo can get results right. This is not only 
because we could doubt that his motivation will be impartial, but also due to the 
colossal task it would be to collect all information and process it. This allows us to 
find a further and more relevant use for Hayek's argument against any attempt to 
impinge upon the self-regulation of the market. We could use it against any 
temptation to opt for some form or another of epistocracy. 


Taking Stock: Who has an obligation to obey on the basis of participation 

§309. Why should Loser acknowledge an obligation to obey the law, and why she 
should consider that this extends to those cases in which she ends up in the losing 
side? 

First, we have explained to her why she should decide not on a case-by-case 
basis, but why she should consider first whether she has a general obligation to obey 
the law, and only in some cases test if the breadth of such obligation covered 
specific instances of her duty. Second, we have argued that respecting her public 
autonomy cannot imply giving her the right to consider on her own behalf what is 
the right solution to the case, but must consist in giving her a right to participate in 
the process of political deliberation and decision-making. This is so because the 
involuntary character of politics makes it an enterprise in reconciling the autonomy 
of all participants, and that can be done only in this way. We have further said that 
common action norms must be written with the help of the grammar of law, because 
there is no feasible alternative to it. This brings into the picture the basic limiting 
conditions to general practical reasoning characteristic of the legal form (the 
imperative of reaching a solution within a limited time horizon, the very limited 
resources we have at our disposal, the fact that the form of law is characterised by 
progressive cumulative reforms and not by overall change). It also implies that the 
answer to the question whether there is a general obligation to obey the law must 
depend on the substantive values embedded in the norms and not on a generic 
reference to the form of law. 

The next step of the argument consists in defining this general reference to a 
right to participation as a right to participate in deliberation and decision-making on 
equal terms. First, we have to show Loser that she cannot ask for more. The right to 
participate in the political procedure is a scarce good. Only a mutual recognition of 
the same right to all allows to treat them with equal respect, or in other words, to 
take seriously their individual autonomy. Second, the structure of the process of 
deliberation and decision-making ensures that deliberative democracy has an in-built 
tendency to select the correct result. Though she has all the reasons to maintain her 
opinion on the matter. Loser also has good reasons to act according to what the law 
prescribes (at least to adopt it as a general standard for the orientation of her 
conduct) because it is more likely to be right than herself, especially if we take into 

113 Habermas (1996a, 301): “The self of the self-organising community disappears in the subjectless 

forms of communication that regulate the flow of discursive opinion- and will- formation, in such a 

way that their fallible results enjoy the presumption of being reasonable”. 
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account the nature of the questions at stake. It is important to notice that this 
argument does not interfere at all with the autonomy of the individual, to the extent 
that no direct reference is made to substantive or procedure-independent standards of 
correctness is made, but to in-built tendencies of deliberative democracy. Third, the 
argument is complemented by a reference to the open-ended character of the 
process. Democratic law-making allows the periodic reconsideration of the question 
and to the eventual passing of a new judgment upon it 114 . It strengthens the argument 
for complying with present positive law on the basis that it has a potential to be 
reformed, something absent in other social orders, and for such reason the practice 
of law can be the carrier of the correct result 115 . 


5.2.2 Fairness and the Obligation to obey 

§310. The right to equal participation in the processes of deliberation and decision¬ 
making constitutes the core of the case of the legitimacy of law here advocated. The 
argument goes that a) it constitutes the most adequate way of showing equal respect 
for the public autonomy of each individual in way compatible with the equal respect 
for all others; b) it is the procedure that shows a higher tendency to provide a correct 
(in political terms) answer to the question at stake. However, it might not purchase 
sufficient legitimacy for the legal system. Consider the following instances. 

First, the right to participate might be distributed far from equally or the 
conditions for asserting the epistemic privilege of democracy might not be fully met. 
We stressed in the previous section that the degree of legitimacy contributed by the 
right to participate in a deliberative democracy depends on the extent to which the 
right of participation is equally assigned to all members and on the measure to 
which the conditions on which the epistemic privilege of such political procedure 
are met. Really existing democracies tend not to fully comply such requirements. 

Second, some individuals might be prevented from participating in the political 
process even if they are willing to do so. Four examples should suffice. Firstly, some 
human beings simply do not have the capacity to participate meaningfully in the 
political process. While this condition is in most cases temporary (minors), there are 
some instances in which this incapacity is permanent (e.g. mentally handicapped 
people or others suffering severe mental illness). Secondly, not all citizens have 
access to sufficient material resources as to be able to make a meaningful 
contribution to the political process, and although there is a good case for socially 
ensuring this through redistribution, institutional structures are not always 
responsive to such need. Thirdly, certain minorities might be socially discriminated 
against, rendering their access to the political process problematic 116 . Fourthly, and 

114 Habermas (1996a, 179): “Majority rule retains an internal relation to the search for truth inasmuch as 
the decision reached by the majority only represents a caesura in an ongoing discussion; the decision 
records, so to speak, the interim result of a discursive opinion-forming process (...) Hence, the 
dissenting opinion attached to the justification of a Supreme Court ruling, for example, is meant to 
record arguments that in a similar case might convince the majority of a future panel of judges” 

115 Nino (1996a, 37). 

116 Ely (1980). 
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by way of conclusion, even in the most liberal states the acquisition of political 
rights through naturalisation takes place only after the completion of a certain 
number of years of residence 117 . In the meantime, permanent residents cannot 
participate in the deliberative and decision-making processes. 

Third, there may be cases in which the resort to participation might be not 
possible for good reasons (the central case is constituted by authoritative legal 
adjudication, as we will see in the next section). 

§311. All these instances point to the need to complete the legitimacy purchased 
through participation by reference to some other source. This necessarily implies 
making an appeal to substantive correctness 118 . 

In a nutshell, the idea is that a legal system can be seen as legitimate and 
requiring our obedience where its norms comply with standards of substantive 
correctness. The main issue is to determine on which basis it is possible to assert 
such standards. The argument that is made in the following paragraphs claims that 
they must be seen as deriving from the same thin substantive conception that 
justifies the role of participation in the legitimation of the obligation, as we have 
described it. This approach is fully compatible with the constructivist approach to 
ethics briefly described at the beginning of this essay 119 , and avoids the 
confrontation between procedural and substantive strategies for legitimacy. Instead 
of seeing them as two fully different theories of legitimacy, they are depicted as 
different ways of elaborating the same values. 

I distinguish two different types of standards of correctness. First, I deal with the 
ways in which we can make a bridge between the rules of discourse and basic rights. 
This leads to the formulation of some standards of correctness that are applicable 
with independence of the concrete contents of the legal system. This allows us to see 
such standards as alternatives to legitimacy through participation when this avenue 
is closed. Second, I consider the principle of fair play, which is based on the 
concrete pattern of distribution of burdens and profits within the legal system. This 
argument must be interpreted as a complement to legitimacy through participation 
when its case is not fully argued for (for example, when not all conditions for 
establishing the epistemological privilege of democracy are met). 


Basic Rights as a Standard of Legitimacy 


Rubio Marin (1998). 

Nino (1991a, 115): "[L]iberal principles of justice take consent as the primary element for justifying 
a distribution of rights and obligations, benefits and burdens, and only when there is no such consent 
do they take into account other factors (...) If that consent is not present, because of deception, 
ignorance, or the mental state of the person in question, the other criteria of justice come into play, 
depending on how much love or fraternity there is among the parties (...) So, principles of justice are 
permanently in the background, not only legitimising the relationships based on consent but also 
providing substantive criteria which allow us to interpret just how friendly, disinterested, and loving 
those relationships are”. 

See §§ 1-3. 
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§312. Deliberative democracy has been said to constitute an approximate 
institutionalisation of discourse rules. This is an essential part of the argument that 
leads to the argument that we are under an obligation to obey the laws enacted 
through such procedure. But why should we opt for discourse rules, and for the 
conception of public autonomy and of politics as rational conflict-solving and co¬ 
operation? This is a question that we have already faced when arguing against the 
claims of the communitarian conception of public reason 120 . It was said that the 
choice is based on a thin substantive theory, whose peculiarity and universal validity 
allow us to characterise it not just as one among others conceptions of the good, but 
properly as a conception of the right. There are good reasons for defending such a 
conception without considering it on a par with traditional or utilitarian conceptions 
of public reason. So far, so good. How can this be of any avail to us in spelling out 
substantive criteria that could sustain a claim to legitimacy on the part of the legal 
system? Keep in mind that the thin character of the conception of the right precludes 
us deriving from it bold substantive principles. The answer is that though direct 
derivation is out of the question, it might be possible to find arguments bridging the 
gap between discourse rules and the affirmation of such principles, in the form of 
certain basic rights. If that is possible, we would be able to add to the legitimacy 
derived from participation that anchored in the substantive correctness of norms. 
And that only by means of elaborating the same values that move us to endorse 
participation to start with. 

If this is so, then the claim to the legitimacy of a certain legal system can be 
based on the argument that it roughly complies with such standards. It constitutes an 
independent justification for those for whom there is no possibility of making 
reference to the procedural argument (like minors, retarded people or those who only 
occasional fall within the circle of addressees of the law, like tourists) or in those 
instances in which such an avenue is not available (we will see that the appeal to 
correctness plays an essential role within the procedure of application of the law). 

§313. This bridge has been projected by several authors within the paradigm of 
constructive ethics. In the proceeding paragraphs I follow the argument made by 
Robert Alexy 121 , on the basis of his own previous work and also of that of Jurgen 
Habermas and Carlos Santiago Nino. 

It has already been said that Alexy bases his choice for practical reason on a 
transcendental argument combined with a prudential argument (acting as a sort of 
closing proviso). The former explores the implications of making an assertion within 
a discourse and allows the author to complete a chain of reasons with the conclusion 
that it implies, as far as the discourse is concerned, a claim to equality, freedom from 
force and universality. The latter ensures that such conclusion is valid, because it is 
applicable not only to those who participate in discourses motivated by an interest in 
correctness, but also to all others, who have at least a prudential interest in 
maximising their utility, something that makes it necessary to pretend to have an 
interest in correction. Even if considered as a domination technology, discourse is 

120 See §§ 67-9. 

121 See Alexy (1996). 
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superior to naked force. The latter is simply too expensive given the high number of 
people who are interested in correctness. This I have already considered in more 
detail 122 . However, discourse rules in themselves do not provide any substantive 
standards of correctness for legal norms. This is because the fact of entering into a 
discourse implies that we make some pragmatic assumptions from which we can 
derive some discourse rules. But without further arguments, it is not necessarily the 
case that such rules should also be binding upon us when we act and not just 
deliberate We need further a link in the chain of reasoning. 

There are two main arguments to ground such a link. Firstly, we can try to 
establish a bridge between discourse rules and the recognition and endorsement of 
the value of individual autonomy in full, that is in relation to not only the context of 
discourse, but also that of action. From this we can obtain a basic catalogue of 
rights. The argument goes that anyone who seriously participates in discourse is not 
only interested in grasping correctness for the sake of it, but she does so in order to 
solve social conflicts and structure co-ordination on the basis of the norms that are 
agreed upon in such discourse. (Remember that if the participant is not really 
interested in correctness, the closing proviso based on the prudential argument of 
maximisation of utility applies). This implies that we assume not only an interest in 
the autonomy of other participants as participants, but also in a full sense, as 
individuals who act in the world. This endorsement of autonomy entails the 
recognition of a general right to freedom as a basic legal norm. On this basis, we can 
elaborate a catalogue of basic public, private and social rights 123 . Secondly, we could 
argue that law-making in a deliberative democracy necessarily leads to the 
recognition of a certain set of rights. This is the track on which Habermas’ train of 
reasoning moves. The idea is that the liberal principle of legitimacy (what he labels 
as the discourse principle), when tailored to the kind of needs tackled by law as a 
social order, gives rise not only to deliberative democracy, but also to a system of 
rights, including private, public and social rights 124 . 

All these arguments detail the ways in which we can move from the endorsement 
of discourse rules to the affirmation of substantive principles, articulated into basic 
rights. 

§314. But if that is so, then consent must be shaped and defined by the moral value 
of autonomy, and the actual value of giving consent might be constrained by 
reference to the value it furthers. Lawyers are familiar with this move, as private law 
deals with the value of consent associated with private autonomy, and grounds 
validity to it within certain limits, beyond which it is considered invalid. The same 
kind of move can be traced back in some rules of electoral law, this time associated 
with public autonomy. 

Our present task is to show that the validity of consent, the pre-conditions within 
which it must be given full force because it will protect this kind of value, are those 
of deliberative democracy. At the same time, it must be argued that deliberative 

122 See §§68-9. 

123 See Alexy (1994, pp. 131-57) and Alexy (1996). 

124 See Habermas (1996, chapter 3, especially at pp. 122-3). 
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democracy is appropriate to discharge the task of enacting sound legal norms, 
because its own structure is designed in such a way as to increase the chances of 
getting the right answer. This epistemic value is the one that answers the challenge 
posed by the irrelevance of democratically enacted legal norms. The best functional 
complement of morality is a deliberately and epistemological privileged legal 
system. 

§315. In practical terms, a positive answer to the question whether there is a general 
obligation to obey the law is something that depends on whether it complies with 
minimal substantive requirements. Additionally, it is necessary that there are 
conditions for systemic self-improvement within the system, in order to move it 
towards the normative regulative ideal 125 . 


Fairness as a standard of legitimacy 

§316. The requirement to comply with the obligation to obey the law can be based 
not only on the compliance of the legal system with abstract standards of substantive 
correctness, but also on the concrete way in which the benefits and burdens derived 
from its existence are distributed among legal subjects. 

This foundation corresponds to the argument of fair play or fairness. Its most 
well-know formulations have been made by Hart and Rawls. 

The former argued that: 

“when a number of persons conduct any joint enterprise according to rules that 
restrict their liberty, those who have submitted to those restrictions when required have 
a right to a similar submission from those who have benefited by their submission” 126 . 

The latter wrote in the Theory of Justice that: 

“The main idea is that when a number of persons engage in a mutually advantageous 
co-operative venture according to rules, and thus restrict their liberty in ways necessary 
to yield advantages for all, those who have submitted to these restrictions have a right to 
a similar acquiescence on the part of those who have benefited from their submission. 

We are not to gain from the co-operative labours of others without doing our fair share. 

The two principles of justice define what is a fair share in the case of institutions 
belonging to the basic structure. So if these arrangements are just, each person receives 
a fair share when all (himself included) do their part (...) It is important, however, to 
notice that the principle of fairness has two parts, the first which states that the 
institutions or practices in question must be just, the second which characterises the 
127 

requisite voluntary acts” 


Rawls (1964, 15): “[Jjustice of the constitution is a judgment influenced by the chances of correcting 
its injustices”. 

126 Hart (1955, 61). 

127 Rawls (1971, 112). Previous formulations can be read in Rawls (1964, 9-10): “If one thinks of the 
Constitution as a fundamental part of the scheme of social co-operation, then one can say that if the 
constitution is just and if one has accepted the benefits of its working and intends to continue on doing 
so, ad if the rule enacted is within certain limits, then one has an obligation based on the principle of 
fair play, to obey when it comes one’s turn. In accepting the benefits of a just constitution one 
becomes bound to it, and in particular one becomes bound to one of its fundamental rules: given a 
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§317. This standard argument of liberal theories of the obligation to obey the law is 
here reworked and adapted to the role of complementing the legitimacy provided by 
participation in the political process, especially on those cases in which the 
conditions to acknowledge an epistemological privilege to democratic deliberation 
are not met. 

§318. The standard argument of fair play departs from the necessary character of 
political relationships and from the unavoidable resort to law in order to deal with 
conflict-solving and co-ordination of action oriented to the achievement of complex 
social goals 128 . It stresses that these operations in themselves imply the allocation of 
burdens and benefits derived from the subjection of action to common norms. 

The argument of fair play says that the obligation to obey the law can be founded 
on the duties derived from the reception of the benefits ensuing from the existence 
of legal norms if three basic conditions are met. First, that the legal system allows 
for a minimal degree of participation. This precludes that us having an obligation to 
obey the law on the basis of fair play in the context of authoritarian legal systems 129 . 
However, it does not constitute a replay of the case for legitimacy through 
participation. It just points to the complementary character of the argument. Second, 
that the individual has received a roughly fair share of the benefits derived from 
enacting common action-norms in the form of law. The assessment of such benefits 


majority rule in behalf of a statute, it is to be enacted and properly implemented (...) The principle of 
fair play may be defined as follows. Suppose there is a mutually beneficial and just scheme of social 
co-operation, and that the advantages it yields can only be obtained if everyone, or nearly everyone, 
co-operates. Suppose further that co-operation requires a certain sacrifice from each person, or at least 
involves a certain restriction of his liberty. Suppose finally that the benefits produced by co-operation 
are, up to a certain point, free; that is, the scheme of co-operation is unstable in the sense that if any 
one person knows that all (or nearly all) of the others will continue to do their part, he will still to be 
able to share a gain from the scheme even if he does not do his parts. Under these conditions a person 
who has accepted the benefits of the scheme is bound by a duty of fair play to do his part and not to 
take advantage of the free benefit by not co-operating. The reason one must abstain from this attempt 
is that the existence of the benefit is the result of everyone’s effort, and prior to some understanding as 
to how it is to be shared at all, it belongs in fairness to no one” and Rawls (1969, 241): “A person is 
required to do his part as defined by the rules of an institution when two conditions are met: the 
institution is just (or fair), that is, it satisfies the two principles of justice; and, second, one has 
voluntarily accepted the benefits of the arrangement, or taken advantage of the opportunities it offers 
to further one’s interests”. 

128 rp^. s j n t ei p re t a ti on of the principle of fair play can be traced back to Honore (1987, 119ff, especially 
122): “A citizen need not have chosen to become a citizen nor have made any promise, express or 
implied, to do so. Nor need he have voluntarily accepted any benefit from the state whose laws are in 
question. The duty applies to a reluctant and uncooperative as it does to the most active and 
prosperous citizen” 

129 Rawls (1971, 112): “By the principle of fairness it is not possible to be bound to unjust institutions 
which exceed the limits of intolerable injustice (...) In particular , it is not possible to have an 
obligation to autocratic and arbitrary forms of government”. A similar argumentation in Rawls (1969, 
240), where he argues that the question of the existence of a general obligation to obey the law based 
on fairness only makes sense in “a legally established and democratic authority”. In Rawls (1964, 5) 
this is associated with a legal system based on the rule of law (publicity of rules, similar treatment of 
similar cases and so on) and that is part of constitutional democracy (that implies equal citizenship, 
recognition of the freedom of the person, freedom of thought, liberty of conscience and political 
participation in the political process” 
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proceeds according to principles of distributive justice. Third, that the individual has 
somehow accepted such benefits. Notice that the expression of the individual will is 
not addressed to the characteristics of the scheme for the distribution of burdens and 
profits themselves. Furthermore, and because the role of consent is not associated 
here with the appropriation or internalisation of norms, but to tracing some relevant 
act of acceptance of the benefits, it is enough that the individual acts in a way that 
can be objectively said to imply 130 an acceptance of the benefits 131 . 

§319. The argument of fair play is especially relevant when we deal with the 
justification for the obligations associated with norms that organise the co-ordination 
of the action necessary for the achievement of complex social goals, such as the 
obligation to pay taxes. However, the fact that the general principles of tax law have 
been mainly developed through judicial reasoning, and that it is very difficult to 
operationalise the argument into directly applicable legal standards means that the 
general principles of tax law invoked before courts tend to be associated with 
abstract standards of correctness specified with reference to the peculiar tasks 
discharged by the obligation to pay taxes. 


5.2.5 Guaranteed Implementation 

The two previous sections constitute a case for the general obligation to obey the 
law. This is justified by a complex theory of legitimacy, which combines procedural 
and substantive arguments. On this basis, legal subjects are provided with sufficient 
reasons to see the outcomes of deliberative law-making as their law. However, the 
circle is not yet completed, because law is not only made, but also applied. This 
leads to further questions that have to be tackled by a complex theory of legitimacy. 

130 Cf. Rawls (1999a, 60): “The rights and duties so arising are special rights and duties in that they 
depend upon previous actions voluntary undertaken, in this case on the parties having engaged in a 
common practice and knowingly accepted its benefits. It is not, however, an obligation which 
presupposes a deliberative performative act in the sense of a promise or contact or alike” 

131 If we assign to fair play a complementary role, the criticism addressed by Klosko to authors like 
Rawls and Simmons is correct. The latter consider that we can also be obliged on the basis of fairness 
in case that we fully consent to the benefits derived from social order. Under the present 
understanding of the role played by fair play, what is more relevant is the magnitude of the benefits 
provided. Moreover, this view is no longer open to the kind of criticisms made by Nozick (though it is 
far from clear whether his arguments bite even to Rawls’s understanding of fair play. Having said 
that, I doubt whether Klosko sees the role of fair play as I do. If he does not, then his argument (that is 
right under the present understanding of fair play) is not so convincing. For the sake of thoroughness, 
the reader should know that he supports the suppression of a direct reference to consent within the 
argument for fair play. However, he does so by means of limiting the breadth of the general obligation 
to obey the law to those legal systems entrusted with the provision of a very limited number of public 
goods (those characteristic of a minimal state a la Nozick) and conditioning it to the fact that such 
goods are worth their cost. Cf. Klosko (1998, 62). He argues that because the benefits provided by 
such schemes are non-excludable, individuals are no longer free to decide whether or not to receive 
them. Cf. Klosko (1989, 243). His strategy becomes clearly untenable when he pretends to extend the 
reach of the obligation. He argues that if the provision of very basic public goods is fair, the 
legitimacy of the provision of further goods is to be regarded as legitimate, unless there is proof to the 
contrary. This is quite ingenious, but a trifle too mechanical. 
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The argument runs as follows. We have seen that law is a much needed complement 
of morality. The latter demands too much from individuals in cognitive, 
organisational and motivational aspects. Moreover, there are certain issues on which 
what is morally correct depends on what emerges de facto as the socially preferred 
choice. This is a kind of situation characteristic of scenarios of co-ordination of 
action through law 132 . However, general norms cannot fully spell out the requested 
pattern of conduct in all instances of application of the norm. This is so for at least 
two reasons. First, because legal norms are conveyed in general terms, and pretend 
to be applicable in a potentially unlimited number of cases. This is something that 
requires intentionally drafting them without any desire to exhaust the circumstances 
that might be relevant in the concrete context of application. This means that the 
actual implementation of the norm might require paying attention to such 
circumstances and determining how we should construct the norm in such case. 
Second, the law is conveyed in a human language and produced by humans. As such 
it can be prey to the shortcomings of language and to the errors and mistakes proper 
of fallible beings. When the time comes to derive concrete consequences from the 
norm in question, it is clear that the legal operator cannot avoid solving such 
questions in one way or another. These two phenomena point to the same 
conclusion: We cannot avoid interpretation, and interpretation implies a creative 
jump that necessarily reopens the legitimacy question 133 . This is even clearer once 
one realises that the paradigmatic discourse of application to which the last legal 
word is assigned is that of judicial reasoning, characterised by its authoritative and. 
consequently, heteronomous character. But it also extends to the cases in which laws 
are applied by administrative bodies, something which is extremely frequent in tax 
matters. 

§320. The complex theory of democracy acknowledges the existence of such gap 
and the need for specific arguments addressed to fill it or at the very least to reduce 
its width. However, one should start by referring the exact dimensions of the 
legitimacy gap. It is strongly constrained by the fitness dimension of legal 
adjudication, or what is the same, the requirement that they fit it into the legal 
system as a whole, and by the binding character of precedents, that is, of previous 
similar decisions. To the extent that we can make a case for the legitimacy of all 
legal system as such, the legitimacy gap related to legal adjudication is much 
narrower, because it is clearly constrained by the former 134 . 

This is illustrated by accounts of judicial reasoning like the one provided by 
Ronald Dworkin. Leaving aside his basic methodological assumptions, he presents 
the judge as trying to produce the best possible account of the law 135 . In doing this, 

132 Cf. § 9 - 11 . 

133 

See, for example, MacCormick (1978, 74): “Adjudication implies running beyond the specific and 
determinate guidance that rules can give). See also Alexy (1989, 1), and in general, all treatises on 
legal argumentation. 

134 That corresponds to the authoritative dimension of legal reasoning. Cf. Alexy (1998a, 2). 

135 Cf. Dworkin (1986, 227): “According to law as integrity, propositions of law are true if they figure on 
or follow from the principles of justice, fairness, and procedural due process that provide the best 
constructive interpretation of the community’s legal practice” 
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the judge is severely constrained by different paradigmatic norms. The impact which 
the judge can make while interpreting the law is severely constrained 136 . This might 
not be sufficient to accept his one- right-answer thesis, but it constitutes a good 
argument against the idea that judges’ discretion is complete in hard cases. The same 
point is stressed by the institutional theory of law 137 , and lies behind the 
development of theories of legal argumentation 138 . 

If that is so, we have good reasons to add a third pillar to our theory of complex 
legitimacy, namely, that of guaranteed implementation. 

Which are the relevant standards of guaranteed implementation? For sure, we 
can say that they constitute a replay of substantive and procedural arguments taking 
into account the specific characteristics of the context of the application of law. 
However, we must distinguish the problem of the legitimacy of judicial adjudication 
and administrative decision-making. 

§321. On what regards judicial adjudication, two remarks should be made. First, the 
main source of legitimacy of the judicial decision flows from the reference to 
substantive standards of correctness on the side of judges. This claim is of course a 
limited one, that takes into account the different limits to general practical reasoning 
operative in the legal domain and also the positive content of legal norms as they 
stood at the time of the decision. The judge needs to provide public reasons to the 
parties to the case and to all those whom the norm might affect. To the extent that 
the case might be seen as a precedent for any other judicial decision, the audience 
extends to all legal subjects. Arguments that the content of the law is this or that are 
insufficient, because they do not settle what the norm means in the concrete case. 
The only way to complete them is by reference to substantive reasons obtained by 
reference to general practical reasoning (replayed within the framework provided by 
the legal system). This implies that law cannot be seen as a complete or closed 
system of reasons. It also implies that in order to supplement it, it is not necessary to 
make a direct appeal to general practical reasoning, but it is possible to have resort 
to it taking into account the highly institutionalised character of law 139 . 

Second, the burden of justification placed on an appeal to correctness can only 
be partially lightened by a resort to participation as a source of legitimacy. No 
matter how many schemes we conceive in order to increase the number of interests 
and arguments to which judges are exposed, the fact that it is they and not the parties 
who have the last word precludes any direct reference to participation as a source of 
legitimacy. However, three remarks are to the point. Firstly, the structure of judicial 
procedures forces parties to them to argue by reference to legal norms and 
occasionally to incorporate considerations concerning the consequences of the 
decision for the general interest. This counterbalances the tendency of the parties to 
see the procedure as a matter of strategic action (it is clear that they aim at getting a 
favourable decision from the judge). Secondly, the fact that the court hears 

136 See, for example, Dworkin (1986, 72 and 251-2). 

137 

Cf. MacCormick and Weinberger (1986:chapter 1). 

138 Cf. Alexy (1989, 1). 

139 Alexy (1999) 
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arguments from the two parties ensures her exposure to a certain set of the relevant 
arguments in the case at hand. This might not be sufficient to ensure that the judge 
will tend to produce a correct solution, but at least increases such chances. Thirdly, 
the range of arguments available to the judge can be increased by means of 
institutionalising procedures to allow a minimal degree of representation of the 
interests of third parties. This is something already foreseen in some judicial 
procedures. It is not infrequent to find figures like that of the amicus curiae, a third 
party (generally, a lawyer) who does not represent a party in a case, but who is 
called to address the court to help clarify a difficult legal point or to explain 
something which is in the public interest. This kind of role can be further developed 
by reference to secondary associations, and thus increasing the breadth of those 
interests represented 140 . 

§322. Moving to administrative implementation of laws. The activity of 
administrative bodies tends to escape the attention of legal theories. It tends to be 
assumed that all norms give rise to legal relationships which fit either the so-called 
civil (horizontal) or penal (vertical) paradigms of legal relationships. At any rate, 
conflicts concerning the concrete way in which norms should be implemented are 
deemed to be solved either contractually or by resort to judicial adjudication. The 
reality of the implementation of and even adjudication upon legal norms conducted 
by the administration is simply bracketed. At most, it is accommodated by allocating 
to the Administration the role of a private agent (as it was the case in the 
paradigmatic English solution) or of a quasi-judicial body (as it was the case with 
the peculiar conceptualisation of the principle of separation of powers within the 
Continental interpretation of the formal paradigm of law). A democratic theory of 
tax law needs to offer a different characterisation of the role played by 
administrative bodies, one which takes seriously their activity and the risks that they 
pose to democracy and individual rights. We must consequently come to grips with 
the legitimacy problems of the administrative implementation of law. This is a task 
that should be especially dear to a democratic theory of tax law, to the extent that the 
latter is a field in which the prominence of administrative authorities is more salient 
and evident to citizens. 

First, administrative bodies should act according to the program laid down for 
them in legitimate law (democratically enacted statutes) and their action should be 
subject to review by legitimate judicial authorities. This principle simply 
summarises the standard democratic principles of legality and judicial review. 
However, a democratic theory of tax law should stress that the principle of legality 
should not be interpreted as a mere formal constraint upon the action of the 
administration, but as an enabling condition. The key idea is that democratic law 
programs the activity of the administration 141 . Moreover, the principle of legality 


' Cohen and Rogers (1995). 

141 Habermas (1996a, 169, 173, 300). It is worth quoting pp. 173: “The priority of laws legitimated in 
democratic procedures has the cognitive meaning that the administration does not have its won access 
to the normative premises underlying its decisions” 
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implies that administrative law is not only a source of duties, but also a source of 
rights of individuals against the administration 142 . 

Second, the emergence of administrative bodies must be explained by reference 
to the principle of division of labour and the need to avoid the overload of 
participatory institutions 143 . If a democratic theory of law does not want to rely on an 
appeal to thick political virtues, if it does not want to make democracy depend on 
the permanent political mobilisation of the citizenry, it needs to recognise that 
democracy itself requires the emergence of a set of administrative bodies with the 
specific mission of taking care that legal programs are implemented 144 . Of course, 
we have just seen that this is no excuse for leaving discretion to tax institutions. Tax 
law provides a very good example. A democratic theory of tax law denies that taxes 
are just a matter of coercion. However, it must also acknowledge that tax norms are 
not self-policing ones 145 . The tax administration is needed in order to monitor 
compliance with tax norms. The functioning of the tax system is trusted to a certain 
extent to the activity of taxpayers themselves. However, the administration needs to 
play a basic surveillance role in order to ensure abiding taxpayers that they will not 
be abused by free riders 146 . In addition to that, the tax administration has access to 
basic economic information, and elaborates them not only in order to monitor tax 
compliance, but also in order to facilitate the data with which to conduct 
macroeconomic policy 147 . 

Third, and quite related to what has just been said, the democratic theory of law 
must be critical with the traditional privileges granted to the administration. In most 
cases they were based on its characterisation as a quasi-judicial authority, which was 
consequently independent from the authority of the legislative. To do so, it must 
conceptualise the administration as an agent or proxy of citizens. Its justification 
must be grounded on the need of giving an institutional format to the diffuse active 
positions which derive from horizontal obligations among the members of a political 
community. This is something to which we are already familiar. The obligation to 
pay taxes was said to be grounded on the duty to share the burdens derived from the 
existence of the political community, and in more general terms, it was regarded as 
based on the duty of solidarity 148 . The active positions of citizens vis a vis other 
citizens are quite diffuse and imprecise if we only consider the horizontal dimension 
of this relationship. It is by means of institutionalising them with the help of the 
obligation to pay taxes that they acquire concrete shape. But in doing so, we 
concentrate such active positions in the hands of the tax administration, relieving 
individuals from the burden of policing compliance with the obligation to pay taxes. 
Moving back to the idea of the administration as a proxy of citizens, this constitutes 

142 Cf. § 199 . 

143 An application is to be found in the role assigned to statutory instruments and decree-laws in tax 
matters. Cf. § 407 . 

144 Habermas (1996a, for example 39) takes from Parsons the idea that administrative bodies constitute a 
source of integration in modern societies. 

145 Cf. § 193 . 

146 Cf. § 197 . 

147 Something which must also be taken into account by a democratic theory of tax law. Cf. § 248 - 9 . 

148 Cf. § 163 . 
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a basic normative standpoint from which to consider critically the traditional 
privileges granted to the administration and to proceed to their filtering 149 . 


6. CONCLUSION: A COMPLEX THEORY OF THE LEGITIMACY OF LAW 
AS THE BASIS OF THE OBLIGATION TO OBEY THE LAW 

By now, the circle is closed. We can restructure the previous arguments into a 
complex theory of the legitimacy of law, and relate it to a complex understanding of 
democracy. 

First, the theory is complex because there are two main, differing sources of 
legitimacy: participation and substantive correctness. To this we have to add a third, 
guaranteed implementation that derives from the replay of the previous two in a 
concrete and constrained way within discourses of application of law. 

Second, participation contributes to legitimacy in a double sense. On the one hand, 
individuals are granted an equal right to participate in the process of deliberation and 
decision-making that leads to the enactment of legal norms. This implies treating them 
with equal concern and distributing such rights in the only possible way that is equally 
respectful of the autonomy of all. The right to participate in political terms is a scarce 
good whose allocation must be mutually limited by reference to the entitlement of 
others. On the other hand, participation takes seriously the way in which individuals 
perceive the questions subject to legal regulation, and the interest in correctness relating 
some of them. This is so because deliberative democracy has an in-built tendency to 
select correct normative solutions, a tendency which is not based on any direct appeal to 
procedure-independent standards of correctness, but on the positive influence 
deliberation has on the individual ability to select right choices, increased by the 
collective tendency incorporated into the legal system. 

This argument justifies the claim to obedience by those who are given a right to 
participate in equal terms in both deliberation and decision-making procedures (Its main 
addressees are those that end up on the losing side after voting). However, its strength is 
based on an effective granting of the right and on the concurrence of the necessary 
conditions for affirming democracy’s epistemological privilege. If the individual has no 
access to such right (think about minors, retarded people or permanent residents who 
have not been granted political rights) or if the case for the epistemological privilege is 
not sufficiently strong (imagine that the way in which public deliberation is structured 
makes it difficult to affirm that it increases the tendency of the procedure to select 
correct results) then we need to look for an alternative or supplementary source of 
legitimacy. 

Third, such an alternative or complementary source of legitimacy is provided by 
substantive correctness. The argument runs as follows. The legal system can 
legitimately make a claim to obedience to the extent that its norms comply with 
standards of substantive correctness. Those are to be derived from the same thin 
substantive conception which upholds that participation constitutes the main source of 

149 


Cf. §3855ff, §433ff. 
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legitimacy. There are two main kinds of criteria of substantive correctness. On the one 
hand, those that can be affirmed in abstract terms, to the extent that they are valid 
independently of the concrete contents of the legal system. Such standards constitute a 
catalogue of basic rights, obtained with the help of arguments that bridges the gap 
between justified rules of discourse and basic rights. Three of such arguments are 
enumerated, following Alexy: the necessary endorsement of the value of individual 
autonomy, the necessary results of deliberation within a democratic system and the 
implications of conceptualising democracy as the institutionalisation of discourse. On 
the other hand, there are standards related to the concrete ways in which legal systems 
distribute the burdens and profits resulting from channelling conflict-solving and social 
co-ordination through law. This basically corresponds to the principle of fairness or 
fair-play. 

Fourth, the last element of the theory of complex legitimacy corresponds to the 
guarantees provided at the time of the application of law, and especially when this is 
done in an institutional and authoritative way. The general formulation of legal norms 
and the indeterminacy associated with human language imply that there is a new 
potential legitimacy deficit in discourses of application of law. This is especially so 
once we take into account that the last legal word is in the hands of judges. The 
legitimacy gap is partially filled in if judicial reasoning is based on an appeal to 
substantive correctness. The judge needs to provide public reasons for her decision, but 
cannot find enough of them by referring to reasons which conclude that the content of 
the law is this or that. This requires her to spell out what is the correct legal solution by 
means of incorporating general practical arguments within legal discourse. The resort to 
participation as a supplementary source of justification is quite limited, given the 
authoritative character of the judicial procedure. But the burden of the appeal to 
substantive correctness can be relieved to the extent that the structuring of the procedure 
allows for an exposure of the judge to different arguments and perceptions of the 
interests at stake, something that can be increased with the resort to figures representing 
general or public interests within the procedure. 
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1. INTRODUCTION 

This chapter constitutes a further wagon in the argumentative train of this book. 
Up to now, the reader has been offered (1) a description of the peculiar structure of 
the obligation to pay taxes in contemporary Western tax systems, (2) a normative 
case for assigning three basic tasks to the tax system (the collection of the revenue 
necessary for the provision of public goods, financing redistribution and being a tool 
for macroeconomic management), (3) the abstract structure of the case for the 
general obligation to pay taxes, on the basis of what was learnt from the structure of 
the case for the general obligation to obey the law. It is now the time to turn to a 
more empirical kind of research, and more specifically, to a reconstruction of the 
jurisprudence of the Spanish Constitutional Court on tax matters. Now we turn to the 
analysis of the sixty plus cases dealing with tax matters decided by the referred court 
in its almost twenty years of activity 1 . This will allow us to render specific the 
argument, by coming in touch with the peculiar problems which arise in the three 
dimensions of legitimacy of a tax system (i.e. political participation, substantive 
correctness and guaranteed implementation). At the same time, the analysis is 
conducted with the help of some of the conceptual and normative tools developed in 
the previous sections (for example, the cases are classified by reference to the three 
different pillars of legitimacy, and in the case of substantive correctness, taking into 
account the relational and absolute dimensions of such pillar). Thus, at the same 
time that we contextualise the argument, we come to understand the underlying 
logic which allows to read in a coherent way judgments which apparently decided 
unconnected and highly technical cases. 

As was already indicated, judicial review provides a privileged empirical test for 
a democratic theory of taxation. This is so because constitutional courts struggle 
with the same problem which the reasonable citizen poses herself. The principles of 
legitimacy are not the principles of an ideal system of taxation, but of an acceptable, 
reasonable one. This fits quite well in the idea of the Constitution as a framework. 
Constitutional Courts act as guardians of such order, quashing those judgments 
which do not comply with the de minimis constitutional requirements. 


2. THE SPANISH TRANSITION TO DEMOCRACY AND THE 
MATERIALISATION OF TAXES 


2.1 Spain’s troubled modernity and the Ad Rem tax system. 

§323. The Spanish economy lagged behind those of Western European countries 
during the whole XIXth century. Leaving aside the usual topics on the Spanish 


i 


It deals with all cases on tax matters from the establishment of the Court after the enactment of the 
1978 Constitution (actually, the first judgment on tax matters was delivered on February 2 nd , 1981) to 
December 31 st , 1997 
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decay, a sizeable number of studies on Spanish Economic history have attempted to 
explain this state of affairs by reference to more mundane (but also more relevant) 
factors such as investment rates, the policy towards free trade or political stability 2 . 
It seems not too adventurous to say that this economic state of affairs was reflected 
in the tax system, and at the same time, that the way in which the latter was shaped 
might have contributed to the overall performance of the economy. 

What were the main characteristics of the tax system? It can be said to fit into the 
so-called Latin paradigm 3 , that is, a system in which most revenue is derived from 
ad rem taxes, or in other words, those that did not graduate the burden by reference 
to the subjective ability to pay of each individual, cashing in fairness for certainty, 
something thought to be necessary where there was no widespread adherence to the 
tax system. After the liberal reconstruction of the tax system undertaken by Minister 
Mon in 1845, we find five main taxes, that roughly corresponded to (1) a land tax 
(whose burden fell upon real property and land used for agricultural purposes), (2) a 
tax upon industry and commerce, (3) a quite complex sales tax, (4) Tariffs and 
excises and (5) the derecho de puertas, a sort of entry tax that taxed the introduction 
of certain goods in large cities 4 . Even the first of them, the land tax, was not strictly 
a direct tax because it was not calculated on the basis of a proper assessment of the 
value of property or the income derived from its exploitation, but it was based on the 
fixing of certain income targets that were to be met through a complex system of 
allotment of tax burdens to individuals on a provincial basis 5 . Although a good deal 
of minor reforms took place in the next one hundred and thirty years, they are to be 
mostly seen as fine-tuning the shape of the tax system, the main lines of which were 
left untouched. 

In this sense, we can say that no substantial reform took place until the coming 
of democracy in 1977. Not that there were no proposals for reform. The echo of the 
wave of materialisation that transformed most Western tax systems in the first half 
of this century was clearly heard in Spain. An Income Tax on the British model was 
already proposed back in the XIXth century, and several kinds of income taxation 
were discussed at some point or another. During the First World War, Spanish 
neutrality created many business opportunities that resulted in fat profits for some 
entrepreneurs. This fired the debate on a one-shot war profits tax. However, all these 
proposals remained hot air. This was mainly due to the oligarchic political regime, 
that isolated decision-making from democratic pressures. With the exception of the 
six-year spell of democracy brought about by the 1868 Glorious Revolution, and the 
five-year period of the Second Republic, Spaniards suffer different kinds of 
authoritarian regimes, that frustrated any attempt at major socio-economic reform. 
This sense of impotence is quite well represented by Mr Villaamil, the main 

2 See, among others, Fontana Lazaro (1971), Nadal (1995), Comm (1995), Prados de la Escosura and 
Zamagni (1992) and Tortella (1994). 

3 

Fuentes Quintana (1990). Fuentes Quintana refers to the fact that some tax systems relied on taxes 
which did not take into account the personal circumstances of the taxpayer when calculating tax 
liability. Naming such systems as “Latin” might be as controversial as the term itself. For such a 
reason, I prefer the more neutral reference to ad rem tax systems. See Simons (1938, Introduction). 

4 Fontana Lazaro (1977) 

5 Among the many analysis of the XIXth century Spanish tax system, see Perez Picazo (1998). 
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character of Galdos’s novel Miau. Our man is a honest civil servant at the tax 
administration who finds himself on the dole and penniless some few months before 
he can retire and get a pension for life. His obsession is public probity and the 
enactment of an Income Tax, which he argues will revive Spanish economy 6 . His 
arguments are not taken seriously. Even other honest civil servants argue with him 
that he wants to go against experience. Villaamil’s failure and ultimate suicide 
symbolises the sterility of blueprints for reform in Spain’s troubled modernity. 

The only major attempt at reform took place during the Second Republic. The 
1931 Constitution contained several provisions that could be seen as laying the basis 
of a modern tax system. By the beginning of 1932, the centre-left government was 
engaged in introducing some tax reforms in order to increase the tax base and meet 
the expenditure derived from some of the basic lines of structural reform of the state 
that were part and parcel of its program. However, the lack of a sufficient political 
and social support for the several governments presided by Azalia frustrated major 
tax reform. It was only under the right-wing government that a quite modest General 
Income Tax Act came to be approved, shortly before the Civil War. The fact that no 
major changes were introduced in the Tax Administration proves to what extent 
Republican Governments were too overwhelmed by maintaining political stability as 
to undertake major reforms in tax matters 7 . 

§324. The forty years of the Franco dictatorship were characterised by the 
maintenance of the traditional features of the Spanish tax system, and even by the 
pathological degeneration of some of them. Not only did the system of public 
finance continue to be highly regressive in distributional terms, but widespread tax 
fraud was fostered by the economic policy of the regime (especially during the 
autarchic decades) and the relaxation of the requirements of accountability and the 
entrenchment of banking secrecy. The launch of major economic reforms in 1959, 
which progressively got rid of the corporatist features of the socio-economic 
constitution of the first years of the dictatorship, eventually led to some tax changes. 
Though some legal texts such as the Ley General Tributaria (a sort of Spanish Tax 
Code, containing some general norms applicable to all taxes) provided some sources 
of legal security and helped rationalise the system, the tacit social contract for tax 
evasion ensured that any reform was frustrated before being implemented. This 
helped to forge a clear association between dictatorship and widespread tax fraud 8 . 


“Ah, the income tax! It’s the dream of my whole life, the object of my innumerable researches, and 
the outcome of my long experience. They refuse to understand it, and that’s why our country is... 
closer to ruin and poorer every day. It’s painful to watch all the sources of wealth dray up. I still 
believe in it. A single tax based on the good faith, competitive spirit and pride of the tax-payer, is the 
best remedy for the poverty of the state. In addition, the proceeds from customs, which will be 
considerably raised in order to protect national industries. And finally, the unification of the national 
debt, which will be limited to one form of issue and one rate of interest” (Miau, Methuen, London, 
1963, p. 37). 

An exhaustive account of the problems of public finance in the Second Republic is provided by Diaz 
Alvarez (1987). 

See Albinana Garcia (1996). 
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2.2 The coming of democracy. Tax reform as a symbolic measure. 

§325. It was no coincidence that the first statute approved by the democratically 
elected Parliament in 1977 was the Ley de Medidas Urgentes de Reforma Fiscal 
(that is, the Urgent Measures for Tax Reform Act) 9 . At the beginning of democracy 
there was taxation. Such a change was due to the just mentioned symbolic 
association between dictatorship and tax injustice (highly supported by empirical 
evidence). If the elections of June 1977 were to be taken seriously as a new 
beginning in Spanish constitutional history, it was necessary to render substantive 
the promises made to the electorate. And nothing other than a program of complete 
upheaval of the tax system could be more convincing. 

On the basis of the cross-party agreement on social and economic policy 
formalised in the famous Pactos de la Moncloa (the Moncloa’s Agreement - 
referring to the residence of the President of Government where it was signed), the 
Act not only enacted some concrete tax measures that were seen as an appetiser for 
what was to be a full tax reform, but it established the framework upon which a 
completely new tax system was built from 1978 to 1985. 

In the speech with which he presented the Bill to Parliament, the Chancellor of 
the Exchequer, Mr Fernandez Ordonez, argued for redistribution through taxation 
and for the increase in the volume of public expenditure as the main framework 
within which future reform should proceed. This indicated a will to break with the 
past, with a system in which public finance increased inequality and in which the 
state did not have the might to manage and steer the economy, something 
dramatically proved by the oil crisis that hit the Spanish economy with special 
intensity 10 . 

The Act was aimed at turning the page, and this was to be achieved with the help 
of both the stick and the carrot. For the stick, it qualified tax fraud as a crime 11 and it 
got rid of banking secrecy 12 . For the carrot, none of these measures were retroactive 
and. moreover, taxpayers were given a last chance to regularise their situation 
without being penalised 13 . Additionally, the Act enacted an extraordinary tax 
calculated on the basis of the patrimonio (estate) of physical persons 14 , an 
extraordinary surcharge tax on certain kinds of income obtained from personal 
labour 15 and a luxury tax 16 . 


9 Law 50/77, of November 14 th , 1977. Cf. Albi (1996) 

10 Fernandez Ordonez (1977, 11, 13): “Esta reforma no se presenta como una simple pieza de un 
proceso de negotiation polftica o de un compromiso salarial. La reforma se plantea desde un piano 
distinto, donde coinciden razones de eficacia tecnica y de moral publica. Espana necesita esta 
reforma, no porque sea la contrapartida de nada, sino para empezar a ser un pais modemo (...) Se 
trata, por tanto, de un programa de transformation estructural de nuestro sistema tributario que, como 
he dicho muchas veces, no es suficiente, ni eficiente, ni justo”. 

11 Sections 35 to 40 of the Act. 

12 Sections 41 to 45 of the Act. 

13 Sections 30 to 34 of the Act. 

14 Sections 1 to 12 of the Act. 

15 Sections 13 to 20 of the Act. 

16 Sections 21 to 29 of the Act. 
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§326. After the enactment of this Act, the Government brought before Parliament 
several specific tax statutes. Within two years, the Spanish tax legal system was put 
in line with that of other Western European States. A highly progressive Income Tax 
was enacted into Law 44/78, and approved by Parliament on November 8 th , 1978. 
Some days later, it was the turn of the Corporate Tax, incorporated in Law 66/78, 
and passed on December 27 th , 1978. Although the introduction of the Value Added 
Tax was originally envisaged as part of the measures to be adopted, its actual 
enactment did not take place until 1985 (Law 30/85 del Impuesto del Valor 
Anadido ), but a transitory regime for indirect taxes was approved by Law 6/79 
(although this statute was approved after the second general elections). It was soon 
followed by the act devoted to Excises (Law 30/79) and by the act on estate transfers 
and formal legal acts tax, passed by Law 32/80 on June 21 st 1980. The first wave of 
reforms was completed by the Ley de Financiacion de las Comunidades Autonomas 
(the act regulating the financing of the Comunidades Autonomas, approved by 
Organic Law 8/80, on September 22 nd ). 

What was a backward and old-fashioned set of norms was transformed into an 
articulate and modern tax system. 

2.3 The 1978 Constitution 

§327. The substantive program for tax reform was laid out in the 1978 Spanish 
Constitution. The different provisions on tax matters contain a set of general 
principles according to which both taxation and expenditure should be regulated. If 
looked at from the perspective of Spanish and European constitutional history, the 
1978 Constitution marks a clear departure from the assumptions of the formal 
paradigm of tax law. The general clause which defines Spain as a social and 
democratic state of law ( Rechtsstaat ) 17 is complemented by article 9, section 2, 
which sets as a task for public institutions the development of the legal system 
taking into account the goal of moving towards higher material equality within 
society: “It is the responsibility of the public powers to promote conditions so that 
liberty and equality of the individual and the groups he joins will be real and 
effective; to remove those obstacles which impede or make difficult their full 
implementation, and to facilitate participation of all citizens in the political, 
economic, cultural, and social life”. These general clauses have a clear impact upon 
tax matters, mediated by the content of article 31, section 1, which establishes a 
canon of principles of justice in tax distribution: “Everyone shall contribute to the 
sustenance of public expenditures according to their economic capacity through a 
just tax system based on the principles of equality and progressive taxation which in 
no case shall be of a confiscatory scope” and of section 2 of the same article: “Public 
expenditure shall realise an equitable allocation of public resources and its 
programming and execution shall be in keeping with criteria for efficiency and 


17 


Article 1, par. 1 says that: “Spain constitutes itself into a social and democratic state of law which 
advocates liberty, justice, equality, and political pluralism as the superior values of its legal order”. 
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economy” 18 . Its norms must be understood as demanding the procurement of 
material results 19 . 


2.4 The Constitutional Court at work: tax norms 

§328. As already noted, this chapter deals with the whole set of judgments that the Court has 
delivered on tax matters since its establishment. In this almost twenty years of existence, the 
Tribunal Constitutional has developed a body of jurisprudence that has proved essential in 
transforming constitutional and legal reasoning in general in Spain. 

With regard to the former question, that is legal reasoning in general, the Tribunal 
Constitutional has entrenched the supreme legal value of the Constitution 20 . Although this 
was a settled issue once the major premise was established, the Court has repeated it when 
dealing with specific constitutional provisions. For example, the Court has said about 
article 31 (which establishes, among other things, the canon of procedural and material 
principles of justice in taxation), that it is a binding norm, given that it is “a true legal 
mandate, a source of rights and duties, which constitutes the foundation of the 
constitutional duty of all citizens to contribute to the finance of public expenditure” 21 . 

On what concerns tax matters specifically, the main hypothesis according to which these 
judgments are to be re-assessed is that we can distinguish two main periods in the doctrine of 
the Court. The first, roughly conesponding to the first ten years of the Court's existence, was 
characterised by an active engagement on its part in order to develop the material potential of 
the constitutional provisions. The leading figure of such period was the first President of the 
Court, Manuel Garcia Pelayo, whose short treatise “Las Transfonnaciones del Estado 
Contemporaneo” 22 can be seen as a sort of blue book containing the constitutional and 


18 The materialisation of law can be also observed in other articles dealing with the basic socio¬ 
economic principles of the 1978 Constitution. Thus, article 40, especially in its first section (“The 
public authorities shall promote favourable conditions for social and economic progress and for a 
more equitable distribution of regional and personal income within the framework of a policy of 
economic stability. Special emphasis will be placed on the realisation of a policy aimed at full 
employment”), article 128, par. 2 (“Public initiative in economic activity is recognised. By law, 
essential resources or services, particularly in the case of monopoly, can be reserved for the public 
sector and it may also declare the intervention in companies when the general interest so requires”), 
article 130, par. 1 (“The public authorities shall attend to the modernisation and development of all 
economic sectors, particularly of agriculture, livestock raising, fishing, and handicrafts, in order to 
equalise the standard of living of all Spaniards”) and article 131, par. 1 (“The State, by means of law, 
may plan the general economic activity to attend to collective needs, balance and harmonise regional 
and sectorial development, and stimulate the growth of income and wealth and their more equitable 
distribution). 

19 Lozano Serrano (1990, 35). 

20 

STC 80/82, par. 1 : “The Spanish Constitution is our supreme legal norm and not a mere programatic 
declaration or collection of principles. This is stated in a clear and unequivocal form in article 9, 
section 1 of the Constitution itself’. The text in Spanish goes: “Que la CE es precisamente eso, 
nuestra norma suprema y no una declaration programatica o principal es algo que se afirma de modo 
inequfvoco y general en su art. 9.1”. 

21 STC 182/97, par, 6 : “de un autentico mandato jurfdico, fuente de derechos y obligaciones, y del 
que se deriva un deber constitucional para los ciudadanos de contribuir, a traves de los impuestos, 
al sostenimiento o financiacion de los gastos publicos”. 

See Garcia Pelayo (1977). 


22 
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political theory underlying the work of the Court. This is applicable also to the judgments on 
tax matters. The second, that would have roughly started at the beginning of the nineties, 
consists in a reworking of doctrine of the Court in order to take into account several problems 
derived from the materialisation of taxation. The Tribunal Constitutional can be seen to have 
moved slowly towards an understanding of tax law and relationships more in line with what 
been said to be a procedural paradigm of law. The main character of this shift in tax matters 
has been judge Rodriguez Bereijo, a finance law professor, whose interventions as judge 
Rapporteur and his dissenting opinions have been at the core of the new directions that the 
majority can be seen to have taken in such direction. 

§329. hi some early judgments, the Court ruled against the basic tenets of the formal 
paradigm, conceptualising the tax system and its basic principles according to the material 
paradigm of tax law. Already in judgment STC 27/81 . the Court offered an interpretation of 
the material principles of tax justice which transcends the formal principle of generality: “It 
is beyond our present task to offer a complete definition of what is a fair tax system, but it 
must be said that the constituent power has established that justice in tax matters cannot 
exist without progressivity and equality” 23 . Moreover, the Court was ready to expressly 
reject a mere superficial addition of progressivity to the canon of tax justice. In the 
incidental question ATC 230/84 , the Court clearly established that formal equality should 
be constructed as an obstacle to the achievement of material equality: “The mere fact that 
[progressivity and equality] are mentioned together in article 31 does not mean that 
Parliament, when legislating with the view of establishing a fair tax system, cannot treat 
differently taxpayers, on the basis either of their income, its source of income or arty other 
social consideration which it might consider as relevant to do justice” 24 , hr judgment STC 
37/81 the Court acknowledged that the tax system aims at goals others than the mere 
collection of revenue 25 . In judgment STC 42/82 , the Court came to summarise its two first 
years of activity claiming that the definition of the State as a Democratic and Social 
Rechtsstaat implied moving beyond the traditional conception of the Rechtsstaat, 
something which must be interpreted as pointing to the materialisation of the legal system 
as a whole, including in art outstanding form the tax system 26 . 

§330. However, the Court had started to refine its original material understanding by the 
late 80s. hi one sense, we can see the bold judgment STC 45/89 , in which the Court 

23 STC 27/81, paragraph 4 : “Aunque una definition valida de lo que debe entenderse por justo, a efectos 
tributarios, serfa una tarea que rebasa el planteamiento que aquf hemos de hacer, lo que no puede 
soslayarse es que el legislador constituyente ha dejado bien claro que el sistema justo que se proclama 
no puede separarse, en ningun caso, del principio de progresividad ni del principio de igualdad”. 

24 ATC 230/84, par. 1 : “La simple mencion conjunta [de la igualdad y la progresividad en el artfculo 31] 
evidencia que el primero de ellos no puede ser entendido en terminos tales que impidan al legislador, 
al establecer el sistema fiscal que estima justo, introducir diferenciaciones entre los contribuyentes, 
bien sea atendiendo a la cuantfa de las rentas, al origen de estas o a cualquier otra consideration social 
que considere relevante para atender al fin de justicia”. 

25 STC 37/81, par. 13 . 

26 STC 42/82, par. 2 : “[E]sta conception tradicional del Estado de Derecho no agota la notion de Estado 
Social de Derecho que incorpora nuestra Constitution”, and then applies this idea to justify a further 
extension of the right of access to court: “es evidente que las normas sobre asistencia letrada han de 
ser reinterpretadas de conformidad con esta ultima y completadas”. 
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quashed several provisions of the Income Tax Act, as the forerunner to the procedural twist 
of the Court’s doctrine. However, it is necessary to make the reader aware that the process 
has been far from simple and straightforward. Not only dissenting opinions reflecting the 
previous paradigm have been frequent (at least, in relative terms), but also the Tribunal 
Constitutional itself seems to have hesitated and move back towards to the material 
conception of taxation in some cases. 

At any rate, we can refer to three main cases that read together endorse the 
interpretative key of these twenty years of constitutional jurisprudence, namely, the 
progressive shift towards a procedural conception of tax relationships. First, the Court 
clearly shifted the understanding of the constitutional requirements upon the division of 
labour between the Budget Act and ordinary tax statutes in judgment STC 76/92 . Although 
pretending to be just reinterpreting its previous doctrine, the Tribunal Constitutional 
abandoned its original permissive doctrine on the matter and came to uphold quite definite 
limits to the possible material content of the Budget Act. This was said to be done in order 
to uphold the values of democratic deliberation and legal security, something that reflects 
the procedural reinterpretation of the principle of legality as the institutionalisation of 
deliberative democracy. Second, the Court has changed its views on the limits to the 
retroactivity of tax norms, reflecting a new understanding of principles of substantive 
correctness of tax laws, hi judgment STC 173/96 , the Tribunal Constitutional had to 
review a veiy similar norm to the one it considered in judgment STC 126/87 , but it came to 
a very different conclusion. Namely, it hardened the conditions under which it was possible 
to extend the breadth of application of a tax norm in a retroactive way, balancing individual 
rights and public goods through a more sophisticated test. This reflects the higher 
sensitivity of a procedural understanding of tax law towards the protection of individual 
rights. Third, the Court became more active in curbing the traditional privileges of the tax 
Administration related to the implementation of the tax system. In judgments STC 69/96 
and STC 23/97 , it reviewed its previous doctrine and managed to put on a par the Public 
Treasury and the individual in respect of interest due to the delay in compliance with 
judgments requiring the payment of a debt. 

§331. It is not possible to give a full account of the likely reasons for this paradigmatic 
shift. For present purposes, it might be sufficient to point to four reasons. First and 
foremost, the Court reacted to some of the unforeseen wrong consequences of its own 
judgments. For example, a too liberal understanding of what was the acceptable content of 
the Budget Act led to a geometrical expansion of its breadth and scope, as the executive 
interpreted the doctrine asserted in judgment STC 27/81 as a sort of blank cheque to 
include any provision whatsoever in it. This might have moved the Court first to a slight 
tightening of the requirements and later on, already in the 90s, to even more tightening and 
to declare some provisions of the Budget Act unconstitutional on three occasions. This 
resulted in an understanding of the division of labour between the Budget Act and ordinary 
tax statutes much more concerned with the principle of legality as the embodiment of the 
more general principle of self-government and with the added-value of deliberation within 
democratic decision-making. Second, the Cotut might have changed its self-perception of 
its own role, because the legal and economic reality in which it operates has changed 
dramatically. After the fust decade of its work, the Court was no longer setting the 
foundations of a Social and Democratic Rechtsstaat, but it was dealing with constitutional 
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issues proper of a mature democratic legal order. This applies in full to tax matters. 
Moreover, the Spanish tax system was no longer backward, and by 1986 its tax mix was 
quite similar to that of other states in Western Europe. Although the weight of taxation and 
public expenditure in the economy was still lower than the OECD average, they have 
grown exponentially since 1977. Third, after the entry into the European Communities in 
1986, the constitutional ethos was slightly changed, with a reaffirmation of the free-market 
elements. This might have contributed to the revision of some of the material readings of 
certain constitutional provisions. Fourth, and last and probably least, the beginning of 
1990s was also the time at which the composition of the Court was considerably renovated. 
The retirement of the most influential judges of the first Court paved the way to a 
reconsideration for some of the elements of its doctrine. 


3. LEGITIMACY THROUGH PARTICIPATION 


3.1 The rationale for the principle of legality of taxation 

§332. What is the basic role that the principle of legality should play on tax matters? 
The Court has made two main direct statements on this issue 27 . The main idea at 
work in both cases is that the ratio of the principle is to guarantee that there is no 
taxation without representation , or in other words, to ensure that people will only be 
called to pay those taxes that have been consented by their representatives 28 . This is 
no obstacle to the attribution of further roles to the principle, like the ones that might 
be proper of it within the context of a Social and Democratic Rechtsstaat 29 . 

§333. However, it can be said that the Court has emphasised different aspects of the 
principle of legality. While in its first judgments it seemed mainly concerned with 
the value of representation (or representative democracy), it seems to have become 
more interested in the more radical democratic potentialities of the principle in 
recent judgments. Thus, we can say that the Court seems to have shifted the priority 
of the values embodied by this principle, even if there is no major incompatibility 
among them. This can be illustrated by confronting the reasoning of the Court in 
judgments STC 19/87 and STC 185/95 . 

In the first case, the Tribunal Constitucional interpreted the principle of legality 
in such a way that it was seen as infringed by an Act of Parliament that delegated in 


Of course, there are indirect arguments in all judgments that affect either the reserve du loi or the 
division of labour between ordinary tax statutes and the Budget Act. 

STC 19/87, par. 4 interprets that the principle of legality requires that a sphere of individual action be 
dependent exclusively on the decision of people’s representatives: “el sentido de la aqui establecida no 
es otro que el de asegurar que la regulacion de un determinado ambito vital de las personas dependa 
exclusivamente de la voluntad de sus representantes, sin que ello excluya la posibilidad de que la ley 
pueda contener remisiones a normas infraordenadas, pero si el de que mediante tales remisiones se 
provoque, por su indeterminacion, una degradacion de la reserva formulada por la Constitucion en favor 
de legislador”; similarly at STC 185/95, par. 3 ; STC 182/97, par. 7 . 

STC 1785/95, par. 3 . 
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full the fixing of the rates of a certain tax to local councils. The Court made a clear 
distinction between the legitimacy of State law and that of the agreements of local councils. 
Although the latter, being democratic in their functioning, were to be seen as representative 
institutions, and their decisions as democratic ones, the Tribunal Constitucional argued that 
State law could claim a higher legitimacy because it guaranteed other basic principles of 
the legal order, like the unity of the legal system and the basic equality on fundamental 
positions of citizens 30 . This means that what, when looking only at an specific paragraph, 
looks like a bold endorsement of a procedural understanding of the principle of legality 
turns to be a case in which it was considered to be limited by other substantive principles 31 . 

The more recent case of STC185/95 leaves more room for the element of self- 
government that might be seen lying behind the idea of representation, more in line with 
the concept of deliberative democracy, hi this case, the question was considered in the 
context of an argument as to whether or not the creation of precios publicos (public prices) 
was or was not subject to the principle of legality and whether this was or was not 
constitutional. The Court based its train of reasoning on the functional equivalence between 
individual consent given in a roughly free exchange and the political consent implicit in 
democratically enacted tax law. It is from this that the characterisation of “personal or 
property contributions of a public nature'’ (a legal category larger than the technical concept 
of tax, but roughly equivalent to it for our present purposes) as essentially coercive 
becomes fully intelligible. To the extent that a certain payment is not based on the free 
consent of the individual (and the Court engages in a lengthy analysis of when we can 
consider that this is the case), it must have been approved by a law of Parliament, at the 
very least in its essential elements. Though it might be argued that this association of 
taxation with coercion is far from being necessary, and it not to be praised in a Court that 
had been tempted to use the image of the individual special subjection in order to define the 
rapport between the tax authorities and the taxpayer, the fact is that the use at which the 
Court pushes it is towards self-government. This is so because although still associating it 
directly and unqualifiedly with the concept of representative democracy , it becomes 
directly connected with the idea of individual consent, if only because of the argument of 
their functional equivalence 32 . 


STC 19/87, par. 4 : "La reserva legal existe tambien al servicio de otros principios -la preservation de la 
unidad del ordenamiento y de una basica igualdad de position de los contribuyentes, que, garantizados 
por la CE del modo que dice su art. CE 133.2, no permiten, manifiestamente, presentar el Acuerdo 
municipal como sustitutivo de la Ley para la adoption de unas decisiones que solo a ella, porque asf lo 
quiere la CE, corresponde expresar". 

I am not claiming that it is wrong to limit the power to fix tax rates by local councils. Without getting 
into too much detail, it seems to me that this case might have reached the right conclusion with a far 
from perfect argument. In general terms, it could be argued that the legitimacy of the decisions taken 
by local councils is subject to the condition that their agreements do not impinge upon the autonomy 
of others not having a right to political participation within them. In what concerns the merits of the 
case, the dissenting opinion of Diaz Eimil, who argued that the statute at hand framed quite 
extensively the power to tax of the local councils, and almost only left them free to set the rates, might 
be seen as more balanced and at any rate more in accordance with the evolution of the territorial 
organisation of the Spain of the late 90s. 

This argument was anticipated in STC 37/94, par.l and it was applied once again in STC 182/97, 
par. 15 and 16 . 
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3.2 Statute vs. statutory instruments 

§334. The classic problem of the principle of legality is the division of labour between 
statutes and statutory instruments. While the question was originally set out in the context 
of the struggle for power of representative institutions, it has become slightly more 
complex given the amount of technical issues involved in some tax schemes. 

§335. The Court has been firm in its reading of the Constitution as setting a flexible 
reserve du loi in tax matters 33 . This means that the main rationale of the principle is to 
render democratic legitimacy compatible with the need not to overload the legislator with 
questions of detail or those exceeding his technical knowledge. 

This translates itself into the frequent (in comparative terms) formula that the main or 
essential elements of taxation are subject to the reserve du loi. The enactment of the tax 
itself (its coming into the legal world) and the main elements that render precise the tax 
burden to be borne by each taxpayer (basically the tax event, the definition of passive 
subjects or taxpayers and tax rates) should be decided by a statute approved by Parliament, 
and cannot be left in the hands of statutory instruments, which lack the necessary 
legitimacy 34 . Statutes can recruit the latter to complement their regulation of a given tax, if 
and only if they lay out the substantive regulation of the tax in such a way that it can be 
seen as a program or framework which the latter can complement. This basically implies 
the full assertion that the division of labour between the two cannot lead to the short- 
circuiting of legality 35 . 

§336. The fact that this constitutes the sort of classic content of the principle explains why 
the question has been dealt with by the Court in a small number of cases, and why the 
doctrine seems not to have changed in its main lines. The only evidence that could be 
referred to as related to the paradigmatic shift is the reconsideration of the doctrine laid out 
in STC 6/83 . par. 6 , concerning tax benefits, hi that case, the Court considered that the 
awarding of tax benefits or expenditures constituted an essential element of the structure of 
any tax, and was subject to the reserve du loi, but that their suppression was not. The 
argument was made in the context of deciding whether a decree-law could take a certain 
tax benefit out of the tax code. However, it is relevant here to the extent that the Court was 
inclined for some years to consider that the reserve du loi limited the scope of statutory 
instruments and the decree-law in very similar ways. This was an odd doctrine (why was 
giving a benefit essential and eliminating it not?), that probably proves that hard cases 
might sometimes make bad law. The first hint at the need to overrule it is to be found in the 
dissenting opinion of judge Gomez Ferrer in STC 6/83 . However, it was not until the 90s 
that four magistrates voiced their concern with the need to overmle such a precedent in case 
STC 116/94 ( among them judge Rodriguez Bereijo). Three judges went as far as saying 
that the reasoning of the Court on this matter had proceeded on the basis of a blunt 
statement, unsupported by any argument or evidence. This was probably true, but only if 

33 STC 6/83, par. 6 . 

34 STC 37/81, par. 4, STC 6/83. par. 6. 

35 

The boldest statement at STC 185/95, par. 6 .:‘TEls necesario que la ley incorpore un mmimo de 

regulacion material que oriente la actuacion del reglamento y le sirva de programa o marco”. 
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we accept that the basic ideas about taxation and tax law of these judges were slightly 
different from those of the original Court 36 . Although not too explicitly, the Court seems to 
have overruled the previous doctrine and moved towards the assertion that both the 
granting and the suppression of tax benefits fall under the scope of the reserve du loi 37 . 

3.3 Statute vs. the derivative power to tax of local councils 

§337. The Court has considered with quite similar reasoning the problem of the 
relationship between statutes and the agreements reached by local councils on tax matters. 

Leaving aside the definition of local autonomy on financial matters contained in the 
very first judgment on tax issues (case STC 4/81, par. 5 ), the Court has dealt twice with the 
question of the limits of local councils' power to tax. In both cases ( STC 179/85 and STC 
19/87 ), the question under review was whether it was constitutionally acceptable that local 
councils were left free to set some of the essential elements of the tax (more precisely, tax 
rates). In both cases, the Court came to the conclusion that they were not, and that the 
principle of self-government in tax matters should be balanced with substantive principles, 
like the unity of the tax system and the substantial equality of taxpayer 38 . 

§338. This is quite odd from the perspective of a general theory of democratic tax law , as 
it is quite clear that the problems of legitimacy at stake in each case are quite different. 
While the division of labour between statutes and statutory instruments (like the one 
between the former and decree-laws) implies a conflict between political legitimacy and 
efficiency in the implementation of the tax system, and can only be indirectly considered as 
a problem of overloading of representative institutions, the present question concerns a 
working out of the limits of legitimacy of democratically enacted decisions. That the Court 
failed to stress this sufflciendy shows that its original jurisprudence was much more 
concerned with the materialisation of tax law, that implies an emphasis on the problems of 
vertical equality among citizens, both as taxpayers and as recipients of public expenditure. 


Dissenting opinion by judges Gabaldon Lopez, Diaz Eimil and de Mendizabal v Allende, par. 3 
STC 182/97, par. 7 and 8 

STC 179/85, par.3 : Se ha de estimar contraria a la reserva de Ley en materia tributaria la remision en 
bianco que la Ley impugnada (arts. 8.1 y 9.1) hace a los acuerdos de los Ayuntamientos, en lo 
referente a la fijacion del tipo de gravamen a aplicar. No cabe duda de que en el recargo o ingreso de 
que se trata [recargo municipal del IRPF] son elementos esenciales el tipo o porcentaje aplicable y la 
base sobre la que se haya de aplicarse, de los que habra de resultar en todo caso la carga tributaria 
adicional que se establezca sobre cada contribuyente (...) Y si bien se determina la base sobre la que 
ha de aplicarse el recargo (...) no ocurre lo mismo con el tipo, del que solo se dice que habra de 
consistir en un “porcentaje unico” con lo que habran de ser los Ayuntamientos, que carecen -a 
diferencia de las CCA A- de potestad legislativa los que habran de fijar por si dicho porcentaje con 
total y absoluta discrecionalidad y sin estar condicionados por limite legal alguno, dado que los 
preceptos indicados no establecen ningun criterio al que aquellos se hayan de ajustar, ni tampoco 
siquiera los limites maximo y rmnirno entre los que deba quedar comprendido tal porcentaje”. STC 
19/87, par. 4 : “la reserva legal existe tambien al servicio de otros principios- la preservation de la 
unidad del ordenamiento y de una basica igualdad de position de los contribuyentes, que, 
garantizados por la Constitucion del modo que se dice en su art. 133.2, no permiten manifiestamente, 
presentar el Acuerdo municipal como sustitutivo de la Ley para la adoption de unas decisiones que 
solo a ella, porque asi lo quiere la Constitucion, corresponde expresar”. 
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§339. It might be necessary to add that the two main cases in which the Court has dealt 
with the issue at some length all date from the 80s, and that they were concerned with the 
rapport with the National Parliament statutes. The major enlargement of the power to tax 
of the Comunidades Autonomas, (that has rendered pretty troubling and a trifle formalistic 
its qualification as derivative ), encourages me to dare to say that such remarks should now 
be extended to problem of the relationship between the statutes passed by the Parliaments 
of the Comunidades Autonomas and the agreements by local councils. This can be further 
supported by arguments coming from judgments on the allocation of competences between 
the State and the Comunidades. When the time comes for the Court to face the question 
directly, it might be forced to reconsider the main lines of its jurisprudence 39 . 


3.4 Statute vs. decree-laws 

§340. The third major issue that has been worked out by the Court concerns the 
constitutional limits of decree-laws on tax matters. According to the Spanish Constitution 
(article 86, paragraph 1), the government is entitled to enact this alternative legal form 
acting on its own, but only where that is necessary to meet an extraordinary and urgent 
necessity. The Constitution further provides that decree-laws are subject to Parliamentary 
review (more specifically, to the Congreso or House of Representatives) within a month (to 
be more precise, thirty days). The latter can vote it down, hi this sense. Parliament keeps 
the last word on the matter. The fact that decree-laws are conditioned in material terms (the 
extreme and urgent necessity acts as an enabling clause that triggers the government 
competence), and that they are subject to review by Parliament, make their relationship to 
tax laws a quite specific one, different from the one at stake in the rapport between statutes 
and statutory instruments. This is itself reflected in the text of the Constitution, that sets a 
specific limit to decree-laws, different from the general clause of the reserve du loi. Thus, 
article 86, paragraph 1 says that they cannot affect “the rights, duties, and liberties of the 
citizens which are regulated in Title I”. 

§341. Although a considerable number of decree-laws have been enacted since the entry 
into force of the Constitution 40 , and a good deal of them have dealt with tax matters, it is 
not difficult to select only two of them as the leading cases on the matter. These are 
judgment STC 6/83 . concerning the reduction of one tax benefit, and judgment STC 
182/97 , which deals with the retroactive increase of hicome Tax rates by means of a 
decree-law. The second case constitutes a partial overruling of the first, and it has been said 
to change the track on which the train of reasoning of the Court moved in this issue 41 . 

The first judgment ( STC 6/83 ) came to a peculiar interpretation of the limits of the 
decree-law in constitutional terms. As will have been apparent from earlier paragraphs, the 
Tribunal Constitutional argued on the basis that this problem and that of the scope of the 
general reserve du loi boiled down to the same one. On the basis that the suppression of 


39 Escribano (1988:282ff) argues in a similar way. 

40 A complete list up to December 1997 can be found in Martinez Lago (1998:266-73). 

41 Rodriguez Bereijo (1998). 
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tax benefits did not fall within the scope of the latter, it came to the conclusion that it could 
be decided by a law-decree 42 . Going into some more detail, the Court offered an 
interpretation of how we should construct the enabling or triggering condition for the 
decree-law (the extraordinary and urgent necessity) in line with what it had argued in the 
first case in which it occupied itself with the problem in general (that is, non-tax related) 
terms 43 , depicting them as unforeseen circumstances that require an immediate answer in a 
legal form 44 . 

In turn, in the case STC 182/97 , the Court clearly distinguished the problems of the 
limits to the decree-law and to statutory instruments. The Court remarked that both 
constitutional limits aimed at protecting the same value 45 (which, being a bit more specific 
than the Court, can be said to be the principle of self-government). However, the Court also 
noticed that the weighting and balancing was clearly more complex in the case of the 
decree-law, something that requires an autonomous setting of the boundaries of what is 
permitted and what is not to the latter legal form 46 . The limits to it are basically the 
following: “the law-decree cannot alter the general regime or the essential elements of taxes 
that have an incidence on the assessment of the tax burden, because in such a case they will 
affect the general obligation of citizens to share the burden of public expenditure according 
to their ability to pay, as established in a just tax system” 47 . 

§342. With regard to the specific characteristics of an extraordinary and urgent need on tax 
matters, it is curious to observe that the Court has shown itself quite sensitive to 
majoritarian concerns. In cases STC 23/93 and STC 182/97 , the Court accepted the 
argument that the adoption of measures to ensure compliance with obligations assumed as 
a result of membership to the European Communities constituted an extraordinary and 
urgent measure. The former case concerned the cutting of red tape in the establishment of 
enterprises. Having resort to the decree-law was justified by reference to the need to profit 
from the new economic opportunities derived from belonging to the Communities -even if 
Parliament knew about our membership quite in advance; the latter concerned the 
retroactive increase of Income Tax rates in the name of public deficit reduction, that was 
necessary to render feasible compliance with the economic convergence criteria necessary 
for admission to the Economic and Monetary Union. A sensibility towards majoritarian 


42 

43 

44 

45 

46 


STC 6/83, par. 4 and 6 . 

See STC 29/82, par.2, 3 and 6 . 

STC 6/83, par. 5 . This was latter refined in the major (but non-tax related) Rumasa case, see STC 
11/83, par. 5 and 6 . Urgency was clearly connected with the time necessary to pass an ordinary 
reform. 


STC 182/97, par. 8 . 

STC 182/97, par. 7 . It fully disregards an interpretation of the reserve du loi as having a direct 
incidence on the constitutional limits to law-decrees: “A lo que este Tribunal debe atender al 
interpretar el limite material del art. CE 86.1 no es, pues, al modo como se manifiesta el principio de 
reserva de Ley en una determinada materia, la tributaria en este caso (si tiene caracter absoluto o 
relativo y que aspectos de dicha materia se encuentran amparados o no por dicha reserva) sino mas 
bien al examen de si ha existido ‘afectacion’ por el Decreto-Ley de un derecho, deber o libertad 
regulado en el Tftulo I de la Constitution. Lo que exigira tener en cuenta la configuracion 
constitucional del derecho o deber afectado en cada caso y alcance de la concreta regulacion de que se 
trate” 


47 
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concerns can be seen at work in the latter case. The Court found relevant the across-the- 
board endorsement of the objective of reducing the public deficit as a reason to consider it 
as a quite valuable constitutional goal 4S . Although this assessment in itself does not 
necessarily tip the balance in favour of accepting the existence of such enabling condition, 
it is also clear that it increases the degree of self-restraint shown by the Court. 

§343. To conclude, it is necessary to make reference to the dissenting opinion of judge 
Cruz Villalonin STC 182/97 . He has put forward a more structured case for determining 
whether the adoption of a given tax measure by means of a decree-law is to be seen as 
constitutionally sound. His test is three-pronged. First, we should determine whether it was 
or was not possible to aim at this goal through the ordinary legislative procedure (that is, 
whether the urgency necessarily required having resort to the decree-law). Second, we 
should determine the effectiveness of the measure in the achievement of its self-proclaimed 
goals. Third, it is necessary that the relative position of taxpayers is not affected in a 
relevant way. This means that even if the personal tax burden increases, the balance 
between direct and indirect taxes, the pattern of distribution of the burden between different 
social groups and sources of income, should be roughly the same as before the passing of 
the decree-law 49 . 


5.5 The division of labour between ordinary tax statutes and the Budget Act 

§344. And now we turn to the most controversial issue of this section, namely the division 
of labour between ordinary tax statutes and the Budget Act. If once upon a time the Budget 
contained all tax and expenditure norms, the bifurcation of the principle of tax legality has 
lead to an overlapping of the content of ordinary statutes (that enact specific taxes) and the 
Budget Act 50 . What role should each play according to a general theory of democratic tax 
law? This is a highly relevant question, because the way in which the relationship between 
the two is structured is essential for the functioning of representative democracy. This is so 
because, since the Budget exists as such, the procedure through which it is debated and 
approved restricts the room for deliberation characteristic of ordinary parliamentary 
debates. Not only does it constitute a basic tool for the implementation of the government 
economic policy, and as such raises too many questions at the same time, but Parliament 
plays a limited role, due to the fact that the initiative conesponds to Government and 
because the chances to amend the bill promoted by the latter are considerably reduced (in 
comparison to the ordinary legislative procedure), hi the terms of the general theory of 
democratic tax law, the enactment of substantive legal norms in the Budget Act reduces the 
chances that they can be seen as legitimate on account of the epistemological privilege of 
democracy. Additionally, and from a substantive or material perspective, it is quite clear 
that the chaotic enactment of veiy heterogeneous norms in the same act of Parliament, that 
happens to have a limited validity in time, is quite contrary to the basic requirements of 
legal security. 


48 STC 182/97, par. 13 . 

49 See STC 182/97, dissenting opinion by judge Cruz Villalon . 

50 Mayer (1950). 
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The Spanish Constitution deals at some length with the issue. On the one hand, it 
requires that the Act contains certain matters in article 134, paragraph 2. Those are “the 
totality of expenditures and revenues of the public sector of the State, containing the 
amount of the fiscal benefits which affect the taxes of the State”. This does not only 
correspond to the usual understanding of what a Budget is, but it also reflects the concern to 
break with the practice of the dictatorship of rendering public expenditure less transparent 
by means of including or excluding items in the Budget at a whim. On the other hand, it 
constrains the role that the Budget can play as the executor of tax reforms. In the same 
article 134, paragraph 7, we can read that it cannot “create taxes. It can modify them when 
a substantive tax law so provides”. Although this also reflects a will to break with the 
Spanish tax history (in which major reforms were enacted through the Budget Act 51 ), such 
a move can be seen as a further refinement of the principle of legality in tax matters 52 . 

But between what is constitutionally mandated and what is forbidden lies an uncharted 
constitutional territory, the mapping of which must be based on the weighing and balancing 
of the different principles at stake. 

§345. The Court has had the chance to deal with this question many times. Since the 
Tribunal Constitutional was constiUited and rendered its first judgment, all Budget Acts, 
except those for the years 1991 and 1993, have been challenged before it on constitutional 
grounds 53 . According to the paradigmatic shift hypothesis, we can consider two main lines 
in the doctrine of the Court. The leading cases in such respect are STC 27/81 and STC 
76/92 . 

This general hypothesis must be qualified in three different senses. First, that the shift 
has been a gradual one, and as far back at STC 63/86 , the Tribunal can be seen reworking 
its doctrine on the issue (if not for other reasons, for the fact that governments seem to have 
taken its first judgment as a sort of blank cheque for using the Budget Act as a sort of 
multipurpose statute). Second, the Court has not expressly overruled its first doctrine. It has 
re-elaborated it progressively, and moved away from it by means of interpreting in 
increasingly absttact terms the substance of the previous rulings. Third, that although the 
train of reasoning contained in STC 76/92 has reduced the scope for legislating through the 
Budget Act, the legislator has had resort to the enactment of a shadow staUite to the Budget 
Act (the so-called Ley de Acompanamiento de los Presupuestos , or the Budget Auxiliary 
Act) in which it pushes most questions that it would have tried to make pass through the 
parliamentary back door of the Budget Act. The Court has not yet been presented with any 
case concerning the constitutionality of such a measure, but it might with time, and its 
judgment might add a further block to the doctrine that we now come to consider. 


51 On such precedents, see Martinez Lago (1998, 109). 

52 This argument has been made by judges Gabaldon Lopez, Diaz Eimil and de Mendizabal y Allende in 
their dissenting opinion to STC 116/94 . 

53 This piece of data is taken from Toscano Ortega (1998, 288). He offers further statistical information, 
that helps to have an overall picture of constitutional challenges addressed to the Budget Act. 
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§ 346 . The leading case on the first doctrine of the Court is STC 27/81 . The 1980 Budget 
Act included several amendments to different tax norms 54 , whose constitutionality was 
challenged before the Tribunal Constitucional. 

The Court considered that the definition of and the limits to the content of the Budget 
reflected a willingness to balance the principle of legality in tax matters (that required a full 
debate on the different tax institutions which would be skipped if they could be amended 
through the Budget Act) with the requirements of efficiency to be derived from a certain 
degree of flexibility in the means of adjusting the tax system so as to make use of it as a 
pull and lever of economic policy 55 . 

The Court made three remarks on the nature of the Budget Act, that it has endorsed 
from then onwards. If considered together, they offer a characterisation of the Budget Act 
as a peculiar kind of statute. First, it made clear that the Budget Act is a law in a full sense 
of the word (that is, both in a formal and a material sense), thus getting rid of any possible 
doubt based on the arguments historically made by tax scholars. Second, that in spite of 
that, the Budget Act is a quite peculiar law, to the extent that the procedure through which it 
is enacted is peculiar, and given its role as a vehicle of the government economic policy 
(“un vehiculo de direction y orientation de la politico economica que corresponde al 
Gobiemo”). Third, it stressed the limited validity in time of the Act, given the reference to 
its annual character in the Constitution itself 6 . 

Equipped with such understanding, the Court entered into what has been at stake in 
most judgments on the matter, that is, the constitutionally uncharted territory of what norms 
the Budget Act could contain beyond the constitutionally defined contents. 

Instead of proceeding to qualify the measure under review under one of the three 
constitutional categories, the Tribunal proceeded effectively to add a fourth one, namely 
the mere adjustment of taxes to the reality of the situation 51 . It did so on the basis of its 
interpretation of the clause “modification of taxes” contained in article 134 as excluding 
this new categoiy. The reader might regard this interpretation of the Court as a quite diy 
and harmless one. Diy it might be, but harmless not so much. As has already been 
indicated, a brief glance at the length and contents of the ensuing Budget Acts might force 
one to come to the following conclusion: It is not too adventurous to say that the judgment 
was seen by the subsequent governments as a wild card that would allow them to push into 
the Budget Act many different norms, even if far from being related to it (this will be seen 


To be more precise, the rate structure of the taxes over capital gains related to the sale of the 
permanent residence of the taxpayer, when they are invested in the acquisition of a new residence, the 
norms of assessment of the base of the estate tax that aim at avoiding the taxing of nominal gains due 
to the inflation or introduce some peculiarities for some kinds of legal persons. 

55 STC 27/81, par. 2 . 

56 For a more detailed analysis, see Rodriguez Bereijo (1995, 16). 

57 STC 27/81, par. 2 : “La conclusion del debate, plasmada en el texto a cuyo examen nos 
contraemos, parece significar una cierta solution de compromiso que, en tanto prohfbe 
indiscriminadamente la creation de tributos en la Ley de Presupuestos, permite su 
modification, aunque se trate de alteraciones sustanciales y profundas del impuesto, siempre que 
exista una norma adecuada que lo preve y, en todo caso, no obsta a un tratamiento en la Ley 
presupuestaria de mera adaptation del tributo a la realidad”. 
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when analysing the judgments in which the Court developed its second, more procedural, 
understanding of the division of labour between the Budget Act and ordinary statutes) 58 . 

The present case also contains the main criteria that the Court has used from then 
onwards to construct some other concepts that are refened to in article 134, paragraph 7, 
such as the reference to “a substantive tax law”. The Tribunal Constitutional defined it as 
any statute other than the Budget Act that lays out the substantive elements of the tax in 
question. This means that it could be the one that is specifically devoted to a concrete tax or 
any one that proceeds to amend it. It seems that the relevant criterion is that we are facing a 
statute that has been approved by Parliament according to any of the law-making 
procedures other than the one characteristic of the Budget 59 . 

§ 347 . Although the Court seemed to hold steady to such doctrine in STC 84/82 , and even 
allowed itself to remark that technical opportunity and constitutional soundness were two 
different tests to be applied to a given norm 60 , it can be seen as subjecting this doctrine to 
review as early as in judgment STC 126/87 61 . In this case, the Court did not quash any 
provision because the statute under constitutional review was not properly a Budget Act, 
but a statute passed precisely because the Budget Act was turned into law when the fiscal 
year had already started. However, the Court put forward a more articulate test of validity 
of the contents of the Budget Act beyond those envisaged specifically by the Constitution. 
After defining the Budget Act as “that statute the main content of which is the estimation of 
income and the authorisation to spend for a given fiscal year”, it proceeded to say that “It is 
possible that it contains provisions that, not being properly budgetary ones, have an 
incidence over the income and expenditure policies of public institutions or in a way 
influence it”. This contains in a nutshell the test on which the Court has been elaborating 
later on. But the Court went so far as to spell out the practical consequences of what it had 
said: “The enlargement of the contents of the Budget Act cannot lead to the distortion of its 
basic content. At the same time, the fact that such provisions are included in a Budget Act 
does not mean that they cannot be regulated by an ordinary statute” 62 . It is not implausible 
to argue that, given that the Court proceeded to disregard the application of the doctrine to 
the case at hand, this specification of the consequences of the jurisprudence was to be seen 
as a sort of danger flag, conveying the message that the Court was ready to invalidate the 
Budget provisions for exceeding the constitutional limits to the proper content of the 
Budget Act. A further relevant case in this transition between the jurisprudence derived 
from STC 27/81 and STC 76/92 is STC 134/87 . The provision under review in this case 
was the fixing of a temporary ceiling on public pensions. The kind of reasons that were 
provided for such a measure were actually quite similar to those put forward to defend a 
similar ceiling on the wage increase of civil servants, under consideration in STC 63/86 . 

58 Rodriguez Bereijo (1995, 26) remarks that the judgment was severely criticised, and it was blamed for 
the cascade of norms passed through Budget Acts. 

STC 27/81, par. 3 
STC 84/82, par. 3 . 

Or even before. In case STC 63/86 the Court already hinted at a more precise definition of standards 
of constitutionality of the contents of the Budget Act. At paragraphs 10 and 11, it justified the 
enactment of a ceiling on the wage increase of all civil servants on the basis that it was a temporary 
measure and, above all, that it was closely related to the objective of guaranteeing economic stability. 
STC 126/87, par. 5 


62 
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The Court remarked obiter dicta that while it might be lawful to include some temporary 
provisions on the main text of the Budget Act, the repeated inclusion of such clauses might 
lead to a substantive question being kept away from parliamentary debate 63 .This remark led 
to the challenging of the provisions reviewed in STC 83/93 . The Court restated the main 
content of its previous side remark, but it considered that in the case at hand, the way in 
which the ceiling had been altered proved that its fixing was clearly dependent on the 
evolution of public finances, so that it did not amount to the mere repetition of a clause so 
that full parliamentary review was avoided 64 . It must be said that it leaves quite unclear 
what kind of test the Court will apply to determine when the repeated inclusion of a norm 
leads to a roundabout in order to avoid Parliament. Finally, in case STC 65/90 , the Court 
rendered more precise the test introduced by STC 126/87 . by means of specifying the 
values at stake (the principle of legality as the expression of self-government and the 
principle of legal security) and by means of indicating that the appropriateness of the 
inclusion of a norm in the Budget was dependent on “its direct relation to the income and 
expenditure entries of the Budget” or with the “general criteria of economic policy that 
underlie it” 65 . 

§ 348 . The doctrine that was sketched in the transitory judgments finally bit in 
judgments STC 76/92 , STC 195/94 and STC 178/94 . In the first two, the Budget Act 
was used to amend some sections of the Ley General Tributaria (the Spanish Tax 
Code), while in the latter the question at stake was whether it was constitutional to 
decide the suppression of the Camaras de la Propiedad Urbana (Chambers of 
Urban Land Property) through the Budget Act. 

In those cases, the Court fully works out its doctrine on the matter. Leaving aside 
those provisions that proceed to amend different tax institutions on the basis of an 
enabling provision of a substantive tax law, it argues that the Budget Act can contain 
norms different from those that constitute its constitutionally mandated content only 
if they comply simultaneously with two conditions. First, that they stand in a direct 
relationship either to the income and expenditure decisions that constitute the 
Budget or with the basic principles of economic policy of which the Budget is a tool. 
Second, that they can be regarded as a necessary complement to the better 
understanding and the more efficient implementation of the Budget and. in general 
terms, of the economic policy of Government 66 . 

The cumulative requirement of these two conditions is founded on two main 
principles that can be put at risk by an unlimited growth of the contents of the 

63 STC 134/87, par. 6 . The question was also raised in STC 65/90, par. 3 . 

64 STC 83/93. par.3 and 5 . 

65 STC 65/90, Mr. 3 . 

66 STC 76/92, par. 4 : “En suma y con base en la doctrina expuesta debemos concluir que para que la 
regulation, por una Ley de Presupuestos, de una materia distinta a su nucleo mmimo, necesario 
e indisponible (prevision de ingresos y habilitacion de gastos) sea constitucionalmente 
legftima es necesario que esa materia tenga relation directa con los gastos e ingresos que integran 
el Presupuesto o con los criterios de politica economica de la que ese Presupuesto es el 
instrumento y que, ademas, su inclusion en dicha ley este justificada, en el sentido de que sea un 
complemento necesario para la mayor inteligencia y para la mejor y mas eficaz ejecucion del 
Presupuesto y, en general, de la politica economica del Gobiemo”. See also STC 195/94, par. 3 , STC 
178/94. par 3 . 
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Budget Act, namely the principle of legality as the expression of the principle of 
self-determination and the principle of legal security. The former seems to have 
constituted the driving force of the two first judgments, in which the Budget Act was 
put to the use of amending the Ley General Tributaria, (the Spanish Tax Code). In 
both cases what was at stake was not only the amendment of an ordinary piece of 
legislation, but of a codified norm. The latter might have been seen as mainly 
endangering the possibility of deliberation and decision-making on the part of 
Parliament. At any rate, it is necessary to say that none of these sentences were 
given unanimously. Judge Lopez Guerra, who signed a dissenting opinion in all 
three cases, has clearly represented the spirit of the previous material understanding 
of the division of labour between the Budget Act and ordinary tax statutes. In his 
opinions, the magistrate moved from the premise that the Budget Act is a law in a 
full sense to the conclusion that no limits other than those expressly stated in the 
Constitution could be set to it 67 . In the first case, he added that no there was no 
supporting evidence that there was any impingement upon the legislative power of 
Parliament or with the legal security of citizens. In case STC 178/94 , he went as far 
as acknowledging that the peculiarities of the budgetary procedure implied some 
“constraints” on the ordinary scope for parliamentary deliberation, but he did not see 
how this could affect the power of Parliament or how this might undermine legal 
security. 

§ 349 . The clear message conveyed in the previous judgments was somehow 
rendered a bit more uncertain by the judgment STC 61/97 . This sentence, one of the 
longest ever 68 , concerned the Ley del Suelo (the Land Planning Act). In respect of 
our present subject, the court which put the case before the Tribunal Constitucional 
had doubts concerning the soundness of the provision of the Budget Act that 
extended for another six months the delegation to government of legislative power 
in order to produce a consolidated version of the aforementioned act. The majority 
avoided the issue of the division of labour between the Budget Act and ordinary tax 
statutes by means of asserting that the provision at stake was not, properly speaking, 
a substantive norm, because it lacked any specific regulatory content. This was said 
to be confirmed by the fact that the Budget Act did not decide anew such delegation, 
but it just renovated a previous mandate to government in such sense. Nothing had 
been concealed from Parliament, because Parliament itself had already deliberated 
and decided on the matter 69 . Judge Jimenez de Parga y Cabrera not only raised some 
doubts concerning the constitutionality of the measure from the standpoint of article 
82 of the Constitution (that is, regarding the constitutionality of a delegation of 
legislative power to Government), but he also considered that it was clearly against 
the ratio of STC 76/92 . 

67 The most articulated expression can be found in the dissenting opinion to STC 178/94 , endorsed by 
judge Cruz Villalon: “toda restriction a su ejercicio, o toda cualificacion a la forma de ejercerla, 
debera derivar de una definida prevision constitucional (bien exphcita, bien imphcita, e 
inequfvocamente derivada del texto constitucional), en cuanto exception a una atribucion en principio 
universal e ilimitada”. 

68 It contains almost 120.000 words, dissenting opinions included, almost the same as this essay. 

69 STC 61/97. par. 2 b) 
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§ 350 . To conclude, it is necessary to add that traces of the material understanding of 
the relationship between the budget act and ordinary tax statutes can be found in the 
judgment given by the Court in case STC 116/94 . What was under review was 
whether the constitutional limits to the content of the Budget Act were applicable 
also to the Budget Act of the Comunidades Autonomas (in this case, Navarre). After 
a long argument, the majority of the Court came to the conclusion that they were 
not, and that article 134 was to be interpreted as applying exclusively to the State 
Budget Act. This argument was based on the interpretation of the just mentioned 
article, on the lack of any indication in such sense in the basic norms applicable, and 
on the fact that there were no substantive limits to the intervention of Parliament in 
the specific budgetary community of this Comunidad. In respect of the construction 
of the specific provision, the Court put forward three main arguments. First, with 
regard to the general interpretation of constitutional principles regulating state 
institutions, the Court has repeatedly ruled out an immediate application to the 
Comunidades Autonomas. Second, a close reading of article 134 of the Constitution 
reveals that it makes reference to many questions of detail that betray that the 
constitution-maker intended it as applicable only to the national Parliament. Third, 
the systematic character of tax norms implies a substantial equality of all citizens 
before tax norms, but does not require the analogical application of budgetary 
procedure norms to the Comunidades Autonomas 70 . Although the case might have 
brought back the shadow of a material understanding of the division of labour 
between the Budget Act and ordinary tax statutes, the fact that four judges expressed 
their dissenting opinion might allow different interpretations of the opinion of the 
majority, at least from a sociological or political point of view. Back to legal 
arguments, the most interesting vote was that of Rodriguez Bereijo, who argued that 
article 134 should have been interpreted as embodying a more abstract principle of 
budget-making, applicable not only to the state or national procedure, but to all 
public budgets. This was so because “the budget is a basic institution in the legal 
system of any political organisation. Its constitutional discipline is aimed at 
guaranteeing that the financial power is subject to the rule of law, and under the 
control of people's representatives, democratically elected, and it guarantees the 
separation of power characteristic of democracy” 71 . Judges Gabaldon Lopez, Diaz 
Eimil and de Mendizabal y Allende argued on the basis of understanding article 134 
as part of the systematic definition of the principle of legality in tax matters. In a 
similar reasoning to that of Rodriguez Bereijo, they conclude that it should be 
applied to any budgetary process, and not only to that of the national Parliament 72 . 


STC 116/94, par. 5 . 

STC 116/94, dissenting opinion by judge Rodriguez Bereijo, par. 3 . 

STC 116/94, dissenting opinion by judges Gabaldon Lopez, Diaz Eimil and de Mendizabal y Allende . 
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3.6 A Flexible understanding of the principle of legality 

§ 351 . Before closing this section, it seems to me necessary to refer to the reader two 
cases in which the Court seems to have offered some interesting arguments 
concerning the relationships between the principle of legality and the problems of 
scope of democracy. What I have in mind is this. As we have already seen at some 
length, democratic legitimation will require that each problem is decided by all those 
affected in a relevant way by it. However, the need to institutionalise political 
decision-making means that we cannot simply have as many political communities 
as there are different groups of persons are affected by different questions. This 
leads to a justified mismatch between the level at which the question is decided and 
the circle of individuals who are affected by it. Moving back to more concrete 
questions related to the principle of legality, it can be said that a way of solving this 
sort of problem is by means of constructing the reserve du loi in such an imaginative 
way that account is taken of this problem 73 . 

§ 352 . An early judgment of the Spanish Constitutional Court can be considered as 
evidence of this move. In STC 35/84 , the Court dealt with an appeal of 
unconstitutionality made by the Parliament of the Canary Islands, claiming that 
Decree-Law 1/83 was in breach of the third additional disposition of the Spanish 
Constitution, which establishes a special procedure for legal norms which affect the 
economic and fiscal regime of the Islands. The rationale for the constitutional 
provision is to ensure that the specific interests derived from the “fact of insularity” 
are adequately taken into account when formulating general norms. A previous 
report from the Autonomous Community is constitutionally mandated 74 .The Decree- 
Law abolished a tax on certain kinds of petrol which was specific to the Canary 
Islands (it was also applicable in the African cities under Spanish sovereignty of 
Ceuta and Melilla). After deciding in an affirmative sense the preliminary question 
whether the tax could be considered as part of the “financial and tax system of the 
Canary Islands”, The Court ruled the decree unconstitutional because no previous 
consultation had taken place with the autonomous organ 75 .The dissenting opinion of 
judge Arozamena Sierra articulated in very precise terms this procedural 
understanding of the constitutional provision: “The third additional disposition of 
the CE introduces a further constitutional limit, which supplements the generic 
reserve du loi. The latter constitutes in itself a first ensuring element; that is 
reinforced by the additional disposition. Thus, the financial and tax system of the 
Canary Islands is protected by an institutional guarantee”. The judge dissented on 
his assessment that the tax in question was not part of the financial and tax system 
peculiar of the islands. 

73 

MacCormick (1999:52) refers to one concrete expedient to do so, namely, the overrepresentation of 
minority countries within a larger polity. Such principle seems to explain the assignment of a higher 
number of representatives (in relative terms to the population) to Scotland in the UK Parliament. 

74 The full text of the third Additional Disposition of the CE says that: “Any modification of the 
financial and tax system of the Canary Islands shall require a previous report from the Autonomous 
Community or, as the case may be, from the provisional autonomous organ”. 

75 STC 35/84 , of 13 march, at par. 6 (conclusion). 
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4. LEGITIMACY THROUGH SUBSTANTIVE CORRECTNESS 


4.1 The general understanding of the principle of equality in tax matters 

§353. As already indicated, the 1978 Spanish Constitution contains several norms 
dealing with the right to equality. For our present purposes, we have to keep in mind 
three of them, namely articles 14, 9 paragraph 2 and 31 paragraph 1. The first of 
them establishes the right to equality as a basic constitutional principle 76 . The second 
entrenches a material understanding of such a value, stressing the role that is to be 
played by some de facto equality as a condition for the realisation or implementation 
of such basic constitutional principle 77 . The third ranks equality among the basic 
principles of tax justice, and provides it with some specific content by means of 
spelling out its specific meaning by reference to more detailed tax principles 78 . 

§354. The Tribunal Constitutional has engaged in a reconstruction of the 
relationships between these three articles. It had done so along three different lines. 

First, in substantive terms, the Court has tended to confront the scope of the 
general right to equality (article 14) to that characteristic of the principle of tax 
equality (article 31 paragraph 1). The former would be concerned with equality as 
reasonable treatment (thus, ensuring that any different legal treatment is supported 
by reasonable arguments) and the latter would be mainly about operationalising the 
material dimension of equality (that is, the value underlying article 9, paragraph 2) 79 . 
The paradigm shift has brought about a certain weakening of the strict character of 
such differentiation, and a move towards the reconceptualisation of the relationship 
between the two around the idea that the principle of tax equality makes specific and 
detailed what is general in the right to equality contained in article 14 80 . 

Second, the Court has articulated a strict differentiation between the two 
principles for the purpose of determining what matters constitute suitable objects of 
constitutional review when the case before the Court is the result of an appeal on 
amparo (or in other words, on which substantive basis an individual can bring a case 

76 “Spaniards are equal before the law, without any discrimination for reasons of birth, race, sex, 
religion, opinion, or any other personal or social condition or circumstance”. 

77 “It is the responsibility of the public powers to promote conditions so that liberty and equality of the 
individual and the groups he joins will be real and effective; to remove those obstacles which impede 
or make difficult their full implementation, and to facilitate participation of all citizens in the political, 
economic, cultural and social life”. 

78 “Everyone shall contribute to the sustenance of public expenditures according to the principles of 
equality and progressive taxation that in no case shall be of a confiscatory scope”. 

79 STC 8/86, par.2 and STC 183/97, par. 3 . 

80 STC 209/88, par 6 : “La igualdad, sin embargo, ha de valorarse, en cada caso, teniendo en cuenta el 
regimen jurfdico sustantivo del ambito de relaciones en que se proyecte, y en la materia tributaria es la 
propia Constitution la que ha concretado y modulado el alcance del art. 14 en un precepto (el art. 
31.1) cuyas determinaciones no pueden dejar de ser tenidas en cuenta. La igualdad ante la ley -ante la 
ley tributaria, en este caso- resulta, pues, indisociable de los principios (generalidad, capacidad, 
justicia y progresividad, en lo que ahora importa) que se enuncian en el ultimo precepto constitucional 
citado”. Cf. now STC 134/96, par. 6 . 
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before the Tribunal Constitucional. This was quite material because only the 
infringement of article 14, and not of article 31, can provide the substantive standing 
for requesting the amparo of the Court. Though parasitic on the substantive 
conceptualisation of the relationship between the two, the Court has been more 
harsh on this issue and it has adopted a more ad hoc line (something that might be 
considered as evidence of the fact that Constitutional Courts which are not given the 
power to select the cases to be decided by them proceed to do so through the 
interpretation of the legal rules of admission) 81 . 

Third, the distinction is based on the pair of concepts legal vs. material (or 
subjective vs. objective) 82 . While article 14 of the Constitution deals with issues 
related to equality before the law in terms of the reasonableness of the different legal 
regimes applicable, article 31 is concerned with issues of substantive equality, or 
what is the same, with the need to introduce a certain degree of effective inequality 
of legal treatment in the name and for the purpose of a higher de facto equality. 
Thus, the principle of tax equality will include the requirements of formal equality 
but will clearly go beyond them, associated as it is with the principle of 
progressiveness. Rodriguez Bereijo, who had played a not minor influence on the 
drafting of some articles of the Constitution, and who in time became a judge at the 
Constitutional Court, and also its president, has argued several times that the 
constitutional understanding of finance law (that is, both of taxation and 
expenditure) as mainly redistributive, with tax law as a law against the few (“un 
derecho contra los ricos”) and public expenditure as a law in favour of the many 
(“un derecho a favor de los pobres”) 83 . If we take aside the adversarial definition of 
the problem, and we just keep in mind the redistributive character of taxation and 
expenditure, we will have a good formulation of the question at stake. 

§355. The concrete articulation and content of formal tax equality has been 
described in STC 209/88, par. 6 and STC 76/90, par. 9 A) around four basic points, 
that as a matter of fact boil down to two. First, that the standard of equality is not 
just mere equal treatment, but reasonableness if different treatment is given. This 
means that people should be treated equally (it is necessary to say that the Spanish 
Constitutional Court claims that equality in the sense of article 14 does not require 
distinguishing even if there are objective reasons to do so, that is, that there is no 
mandate of distinguishing before different factual situations 84 ) unless there is an 
objective and reasonable justification not to do so. Second, that it is not enough that 
the reason for distinguishing is itself a reasonable and constitutionally sound one, 
but that the distinction is in itself proportional, or in other words, that the 
relationship between the measure, its consequences and the goal that is aimed at can 
be seen as proportional 85 . This implies that the Court has rejected a formalistic 


See, among others, STC 27/81, par. 4 and 10 , STC 8/86, par. 2 . 

The latter at STC 183/97, par. 3 . 

Rodriguez Bereijo (1983:84), now repeated at Rodriguez Bereijo (1998). 
For an analysis, see Ruiz Miguel (1996:76-8). 

Cf. Alexy (1992, 111). 




270 


Chapter 7 


interpretation of the principle of equality, although at least in one instance it might 
have been attracted to it 86 . 


4.2 Assessing the objective tax base 

4.2.1 General Remarks: the objective tax base as the selection of tax events that 
betray an ability to pay 

§356. As it has already been argued, one of the main tasks that the general 
obligation to pay taxes performs, when translating the background duties that justify 
it to an institutional structure, is to quantify it. This is done in several steps, the first 
one of which consists in selecting the economic phenomena that betray a capacity to 
pay on the basis of which individuals can be called to contribute to sharing the 
burdens derived from public expenditure. To put it more briefly, the tax system 
selects the bases on which tax liabilities will be calculated. In a democratic tax 
system, this is done by reference to an objective ability to pay. The fairness of the 
choices can be checked by reference to relational standards, which basically boil 
down to the principle of generality, and by absolute standards that protect the 
effective existence of an ability to pay behind each tax event (this is related to the 
distinction of two different dimensions of substantive correctness when based on the 
same pragmatic assumptions made when entering practical discourses). 

§357. Objective ability to pay has been defined in a quite oracular way by the Court. 
It has said of it that it is “the logical requirement that wealth should be looked for 
where it is to be found" 87 . Not surprisingly, the Court came to observe that such a 
formulation cannot be regarded “as an axiom from which it is possible to derive in a 
logical way precise and positive requirements on how each concrete tax should be 
structured 88 . 

In a less hermetic language, it can be said that it implies basically three things. 
First, that there can be no taxation when the tax subject has no economic means at 
her disposal to pay the relevant tax. Second, that the lack of such means is not to be 
equated with full economic destitution, but in a Social and Democratic Rechtsstaat it 
must be related to a certain minimum level of income. Quite obviously, this brings 

86 In case STC 19/87, par. 3 , it is possible to trace back some influence of the formal understanding of 
equality. The Court argues that the reserve du loi in favour of state law fosters equality because in 
such a way it is guaranteed that the same law is applicable to all citizens. The remark is made in a 
similar sense by Herrera Molina (1990). One might be tempted to say that this could be seen as a sort 
of “centralist” flirt of the Court. But saying this with a minimum degree of certainty will require an 
exhaustive analysis of the vast jurisprudence on the distribution of competences between the State and 
the Comunidades Autonomas. On the alleged influence of “Spanish” nationalism on the Constitution, 
a thorough research of the constitutional period can be found in Bastida Freijedo (1998). 

87 STC 27/81, par. 4 : “Capacidad economica a efectos de contribuir a los gastos publicos tanto significa 
como la incorporation de una exigencia logica que obliga a buscar la riqueza all! donde se encuentra”. 

88 STC 221/92, par. 5 . 
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to the fore the question of the appropriate level of such subsistence income and the 
techniques necessary to avoid that this is taxed (if it is fixed as the indispensable set 
of economic resources for avoiding economic destitution, it makes no sense to 
diminish it through taxation). Third, that the standard for measuring ability to pay is 
not exclusively income, but it can be also wealth ( patrimoine ). 

§358. It is by reference to the latter issue that we can trace back the impact of the 
material understanding of tax law in this matter. 

The Court had to deal twice with the relationship between the principle of 
objective ability to pay and taxes that were clearly oriented not only (and even not 
mainly) to the procurement of revenue, but to the achievement of certain non¬ 
revenue purposes. This forced it to come to terms with what the principle of 
objective ability to pay should mean within a material paradigm of tax law. It is 
clear that the opening of tax law to various social and economic goals results in 
taxes like the ones in the cases at hand. Tax liability was not calculated by reference 
to the income derived from the product of the land, but by reference to standards of 
optimal production, or in other words, as a rate on the difference between what was 
considered the target output and the effective one. To the extent that the first amount 
was not based on real economic facts, but on the estimation of what the land should 
produce, it was possible that the tax was equal or superior to the actual income 
derived from the land in a certain fiscal year. In pure economic terms this would 
have meant not only that the tax could absorb the whole income flowing from the 
exploitation of the land, but that it might even require the individual to use other 
resources derived from his income or wealth in order to honour his debt. 

The plaintiffs in the concrete case were arguing under such lines. The tax was 
seen as confiscatory to the extent that it exhausted the whole income derived from 
the source (or it even required the individual to use part of her other sources of 
income or wealth to honour the final tax). 

The Tribunal Constitucional structured its judgment in two steps. First, it 
asserted that there was no intrinsic conflict between the principle of ability to pay 
and the pursuit of socio-economic goals through the tax system 89 . This must be the 
case under the light of an adequate understanding of the tasks to be assigned to the 
tax system. This implied excluding any formal understanding that qualified ability to 
pay as a proxy of willingness to pay regarding very basic public goods. Second, it 
ruled out any conflict between ability to pay and the taxes at stake through a 
reformulation of the principle, once again in a quite oracular way: “It is enough that 
economic ability to pay exists as real or potential income or wealth in most cases 
considered by the legislator when enacting the tax” 90 . In this case, this was 

89 Cf. STC 37/87, par. 13 : “The Comunidades Autonomas (...) can set taxes which, if in respect of the 
principle of ability to pay, aim at realising goals or public interests recognised in the CE”. The court 
dealt with the question in a more open and direct way in STC 186/93, par. 4 : “nada cabe objetar a 
que, en general, a los tributos pueda asignarseles una finalidad extrafiscal”, acceptance which is 
only limited (as in the previous judgment) to the double condition that the goal which is aimed at with 
the tax is constitutionally recognised and that the measure complies with the principle of 
proportionality. 

90 STC 37/87, par. 13 . 
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represented by property of under-exploited land, that is a “fact with sufficient 
economic and social meaning as to betray a real or potential wealth, a virtual 
income, whose amount determines the extent of the tax liability” 91 . 

§359. A procedural understanding of the ability to pay should in its turn stress the 
risks involved in the too unstructured formulation of the principle of ability to pay. It 
leaves dangerously open the roles to be played by the system in the implementation 
of non-revenue purposes. 

Instead of doing that, a procedural understanding of the principle of ability to 
pay should challenge the formal conception that limits the possible tax base to 
income. By doing so, it will make clear that the taxation of wealth is also a valid 
option, which should be justified by reference to the appropriate rationales for 
redistribution (mainly insurance against force as a determining element of social and 
economic relationships). 

At the same time, it should insist on the negative aspects of the principle, 
namely, that when no ability to pay can be traced back, individuals should not be 
called to contribute. 


4.2.2 The Principle of Generality as a Relational Standard 
Some basic problems 

§ 360 . The Court has treated some questions concerning the relational dimension of 
the standard of objective ability to pay. The main four questions under review were 
decided in the 90s, in two cases derived from the quashing of some provisions of the 
Income Tax Act by the Court in STC 45/89 . Though they concern technical and to a 
certain extent dry issues, they might be seen to reveal the tension lying at the core of 
the jurisprudence of the Court. All four seem to reveal a higher sensibility towards 
individual rights at stake, and less of a willingness to consider the measures as 
necessarily justified in the name of the public good. 

§ 361 . First, the Court dealt with the different criteria according to which income 
derived from personal labour or from capital assets is to be reported by a married 
couple who had stipulated a matrimonial regime of community property. The 
shadow of unconstitutionality derived from the divergence between the private law 
and tax norms on the issue. According to the former, both kinds of income are 
reputed to be earned by both members of the couple, while according to the latter, 
when the members of the couple make separate tax reports, the income derived from 
personal labour is to be taxed to the spouse who earned it. This leads to a higher tax 
liability in couples with a single earner. It seems that the main reason given by the 
Court to consider the different tax treatment as constitutionally sound was tax law 
and civil law could use different criteria for different purposes. However, it further 
argued that any difference between the two should be based on objective reasons. In 


91 


STC 37/87, par. 13 . 
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the case at hand the reason was the different nature of wage-earning. The person 
who earns such kind of income should report it. That is not the case with income 
derived from property-owning, , in relation to which what essentially matters is who 
is the title holder. 92 . 

Second, the Court considered the provisions that restricted the possibility of 
deducting from the income derived from entrepreneurial, artistic or professional 
activities the amounts paid to other members of the family on account of their 
provision of services or labour to the taxpayer. Section 9, paragraph lc of Law 20/89 
limited the amounts that could be deducted from the tax base in such cases to [1] the 
average wage of the other employees of the taxpayer (in case that such yardstick was 
not available, to the amount of minimum wage), with the further condition that the 
relationship was formalised in a regular labour contract and [2] the market value of 
the provision of services or goods. The Court considered the latter limit as 
constitutionally sound, as it did not only aim at achieving the goal of fighting fraud, 
but it constituted a proportional measure. This opinion was not extended to the 
quantitative constraint imposed in cases where the relative stood in a contractual 
relationship with the main taxpayer. The Tribunal Constitucional found it 
reasonable to require the existence of a labour contract. It did not think the same of 
the quantitative limit that did not take into account the possibility that the relative 
was employed to perform some highly qualified activity, which required an above 
average level of remuneration. The Court argued clearly that the “legislator should 
not only be concerned with the reduction of the tax debt by means of stipulating 
excessive salaries, but it should also be concerned with ensuring that the base 
reflects the true economic means of the taxpayer”. The provision was quashed on the 
basis that it did not pass the test of proportionality 93 . 

A third provision under constitutional review was the one that limited the 
amounts that could be deducted on account of the acquisition or renovation of real 
estate property which is not the permanent residence of the taxpayer from the 
amounts obtained as collateral in a lease contract. The majority of the Court 
considered that the measure aimed at a constitutionally sound goal, such as the 
promotion of the leasing of houses. In such a light, it was to be judged as reasonable 
and proportional 94 . However, judge Gabaldon Lopez dissented. He argued that not 
only was it quite easy to verify whether the amounts to be deducted had or had not 
been put to the envisaged use, but it was also the case that the measure was not 
proportionate to the desired goal, to the extent that the goal could be promoted in 
ways which had a lesser impact on the taxation of the effective economic ability of 
the taxpayer. 

STC 146/94, par. 5 . 

STC 146/94, par. 6 : “El legislador no tiene que estar tan solo preocupado porque se produzca la 
reduction de la deuda tributaria mediante la estipulacion de retribuciones excesivas, sino tambien 
porque la base imponible refleje la verdadera situation patrimonial. No puede argumentarse en favor 
de esta restriction razones de practicabilidad o conveniencia administrativa o la necesidad de evitar 
manipulaciones por parte de los sujetos para reducir la deuda tributaria. La medida no es proporcional 
al fin perseguido, pudiendo ser alcanzada mediante otros medios mas respetuosos con la justicia 
tributaria” 

STC 214/94. par. 6 . 


94 
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Finally, the Court had to decide whether it was constitutional or not that public 
grants were exempt from Income Tax, while private ones were not. The majority 
found that the different treatment was due to the existence of objective differences in 
the legal regime of each kind of grants, especially with regard to the amounts, 
conditions for obtaining it and selection procedure 95 . The fact that all citizens could 
be potential beneficiaries of such grants, and that the procedures through which they 
were allocated were highly regulated and structured was something that the Court 
had in consideration before making its decision. However, the Court remarked 
obiter dicta that sometimes private grants could perform the same functions that 
were typical of public ones, and in case that they were subject to a similar legal 
regime, there could be a case for treating them similarly from the fiscal point of 
view 96 . This was precisely the line of argumentation of judge Gabaldon Lopez in his 
dissenting opinion to the argument of the majority 97 


The time dimension of equality: the gradual application of norms 

§362. The complex character of some taxes seems to require their gradual 
application. This is especially so when they amend previously existing norms. A 
typical case is that of taxes on the value of land or other kinds of real estate. A new 
assessment of their value requires the investment of a good deal of effort and 
money. Sometimes, it might be extremely cumbersome to have everything ready at 
one stroke, so that it might be necessary to apply the norm progressively. This might 
be seen as a sort of learning process. However, one cannot forget that this poses 
some problems from the standpoint of equality before tax norms. This is so because 
some taxpayers continue to pay on the basis of the old norms, while some are called 
to contribute according to the new ones. Different tax liabilities may result, so 
taxpayers might feel motivated to challenge the constitutionality of the measure in 
question. 

§363. The Court came across such a problem in STC 8/86 . The Consorcio de 
Valencia capital de la Contribucion Territorial Urbana (that is, the body in charge 
of the Urban Land Tax in the city of Valencia) proceed to review the values of real 
estate in the city. It did so in a gradual way, that is, by reviewing only a part of the 
values in each fiscal year. It was argued before the Court that this infringed the 
principle of equality before tax laws. 

The Tribunal Const it ucional considered that there was no major infringement of 
the right to equality to the extent that the criteria for the gradual application are 
justified in an objective or reasonable manner 98 . In this case, the sheer size of the 


” STC 214/94, par. 8 . 

96 STC 214/94, par. 8 . 

97 

STC 214/94, see dissenting opinion by judge Gabaldon Lopez , par. 5 . 

98 

STC 8/86, par. 6 : “No supone que necesariamente y en todo caso la ley haya de aplicarse 
simultaneamente a todos los que caen bajo su ambito subjetivo de aplicacion, pero si exige que no se 
adopten criterios para la aplicacion de la norma que, habiendo de producir un resultado desigualitario, 
carezcan de una justification objetiva o razonable”. 
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area of the local council seemed to offer a first grounding for a gradual approach to 
the new assessment of land value. Moreover, the fact that the basic criterion in order 
to proceed was openly objective (selecting different areas or zones) and no shadow 
of doubt was projected over it on the basis of some discriminatory purposes lying 
behind such choice was enough to consider the measure constitutional". 


The space dimension of equality: territorial differences 

§ 364 . There is an unavoidable trade-off between vertical equality on tax matters and 
the decentralisation of the power to tax 100 . That does not mean that a certain degree 
of equality is not possible within fiscal federalism (that is, it is not to be taken to 
imply the unavoidable character of a race to the bottom) but only that it is necessary 
to balance equality with the achievement of other goals that are promoted through 
some degree of autonomy on decisions concerning taxation and expenditure. 

This balance has been established by the Court by reference to the equality on 
the essential conditions for the exercise of rights and freedoms ( igualdad en las 
condiciones bdsicas de ejercicio de los derechos y libertades) 101 . From the 
institutional standpoint, this can be formulated as the principle that different 
Comunidades Autonomas will assume different powers and competencies, and they 
will make use of them in different ways (of course, always within the constitutional 
framework) 102 . The doctrine of the Court was given a lasting form in judgment STC 
150/90, that reviewed the constitutionality of a statute of the Comunidad Autonoma 
de Madrid that established a surcharge on the Income Tax (at the time fully collected 
by central authorities, with the exception of the Basque Country and Navarre) aimed 
at funding a regional fund for solidarity within local councils. The Court claimed 
that: 


“La autonomfa (...) significa precisamente la capacidad de cada nacionalidad o region 
para decidir cuando y como debe ejercer sus propias competencias, en el marco de la 
Constitucion, y del Estatuto. Y si, como es logico, de dicho ejercicio derivan 
desigualdades en la position de los ciudadanos residentes en cada una de las distintas 
Comunidades Autonomas, no por ello resultan necesariamente infringidos los arts. 1, 

9.2, 14, 139 y 149.1.1 s de la Constitucion (no los arts. 31.1, 38 y 149.1.13 s , cabe anadir 
ahora), ya que estos preceptos no exigen un tratamiento jurfdico uniforme de los 
derechos y deberes de los ciudadanos en todo tipo de materias y en todo el territorio del 
Estado, lo que serfa frontalmente incompatible con la autonomfa, sino, a lo sumo, y por 
lo que al ejercicio de los derechos y al cumplimiento de los deberes constitucionales se 
refiere, una igualdad de posiciones jurfdicas fundamentales”. 

This contrasts with the treatment given to the issue concerning the power to tax 
of local councils, that we have already considered when analysing judgment STC 
19/87, par. 3 103 . In such case, the Court quashed a statute that allowed city councils a 
complete freedom on the fixation of tax rates, on the basis that the reserve du loi 

" STC 8/86, par. 7 . 

100 Musgrave (1959, 179-80). 

101 STC 27/81, par. 3 , ATC 182/86 . STC 19/87, par. 3 . STC 150/90, par. 7 

102 STC 37/87, par. 10 . ATC 182/86 . STC 150/90, par. 7 . 

103 See §§ 337-9. 
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was to be constructed as requiring some limits to such power. This was so because 
the principle of legality was interpreted as guaranteeing the basic equality of all 
citizens before the law. 

§365. The Copernican shift that has taken place on what concerns the financing of 
Comunidades Autonomas , following first the assignment to them of 15% of the 
revenue of Income Tax collected within the Comunidad 104 and latter on the increase 
of such average to 30% and the acknowledgement of a limited legislative power 
over it 105 , can be interpreted as having entrenched a full-blooded structure of fiscal 
federalism in Spain. However, it might be necessary to be cautious, and consider 
that the question might be reopened. The balancing between the right to equality and 
the decentralisation of taxing power is an open one. There are two main reasons to 
think so. Firstly, the low degree of systemic character of the process of Economic 
integration, specially on what regards tax matters, might give new life to the issue. 
Secondly, the historical evolution of federal organisations over time shows that they 
follow complex and sagging patterns of evolution, so that the pendulum tends to 
swing in different directions. 

4.2.3 Absolute Standards: Reflecting an Objective Ability to Pay 

§366. The constitutional enactment of the principle of ability to pay means that 
nobody can be called to participate in the sharing of public expenditure if not by 
reference to an event that betrays an individual ability to pay 106 . This implies an 
absolute limit to what anybody can be asked to pay. The principle can be seen as 
requiring the effective existence of some economic ability to pay and the subjective 
imputability of such ability to a concrete individual (excluding joint and severe tax 
liability unless based on a reasonable ground). 

§367. On what concerns the existence of an effective ability to pay, the Court has 
moved away from a formalistic understanding of this concept. This means that the 
Tribunal Constitucional has considered that the existence of an ability to pay might 
be based on the wealth and not only on the income of the individual, as we have 
already seen 107 . 

The main case in which the Court came close to enforcing such standard to 
quash a legal provision was that decided by judgment STC 221/92 . The provision 
under review was a statutory instrument that amended some of the provisions of the 
local tax on capital gains derived from real estate property. Among the amendments, 
it included a section in which Government was authorised to change the rules 

104 See Acuerdo del Consejo de Politica Fiscal y Financiera, por el que se aprueba el sistema de 
financiacion de las Comunidades Autonomas, of October 7 lh , 1993. 

105 See Acuerdo del Consejo de Politica Fiscal y Financiera, por el que se aprueba el sistema de 
financiacion de las Comunidades Autonomas para el quinquenio 1997-2001, of September 23 rd ’ 1996 
(available at http://www.ucm.es/info/rfiscal/cronica.htm) . 

106 See an explicit formulation of this negative requirement at STC 214/94, par. 5 . 

107 See §§ 358. 
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according to which the tax base was calculated in case that it considered that price 
inflation had altered substantively the real value of money, so that at the very least a 
part of what looked as a capital gain was purely nominal. The question at stake was 
whether it was enough to establish such discretionary power of government, or if 
constitutional standards required something more (for example, the provision of a 
mechanism for automatic indexation) The majority of the Court argued that the 
adoption of monetary value as the default metric on which to calculate capital gains 
could be seen as aiming at a legitimate constitutional goal, namely, the preservation 
of the value of money (a positive way of formulating the negative goal of fighting 
inflation). It further argued that the measure was proportional to the extent that 
several means were envisaged for avoiding that a too rigid endorsement of the 
monetary principle will result in the infringement of the principle of ability to pay (it 
would be disproportionate to tax purely fictitious gains). It considered that among 
those mechanisms, it was to possible to refer to the fixation by the tax norm of initial 
values clearly superior to the real ones, the room made for the mitigation of the tax 
depending on the number of years in which the gain had taken to be obtained and. 
finally, to the discretion left to Government to somehow index the gains to reality 108 . 
Two judges, Rodriguez Bereijo and Gabaldon Lopez, voiced their dissent in a co¬ 
signed opinion. They argued that the means to calculate the real gain obtained was 
part and parcel of the essential elements of the tax, and this implied not only that it 
was covered by the reserve du loi, but also that respect of the principle of ability to 
pay required the calculation of the tax base according to the real value. It is 
reasonable to expect that the jurisprudence of the Court will evolve accordingly. 

§368. Finally, and on what regards the subjective link between the ability to pay and 
the concrete taxpayer, the Court has given extremely bold judgments. 

In judgments STC 209/88 and STC 45/89, the Court clearly endorsed a principle 
of individual tax liability, or what is the same, it stated that ability to pay must be 
measured by reference to individuals and not families or any other kin or group. 

The Spanish Income Tax Act of 1978 established the joint and severe liability of 
married couples before the tax. Whether they liked or not, they were considered as a 
single unit for such purpose. This meant that all their income was aggregated into 
one single tax base and the final tax calculated according to the progressive tax 
schedule. Though different rates were applicable to singles and couples, and some 
special deductions were available to the latter, the fact was that in a good deal of 
cases tax liability was higher than if they had filled in separate forms. In a nutshell, 
the 1978 Act contained what is usually known as a marriage penalty. 

Furthermore, couples were not only disadvantaged in economic terms, but they 
were in any case forced to comply with formal obligations together. The Act 
contained some provisions that made obligatory for both spouses to fill a common 
tax form, and that penalised those couples that did not comply with such 
requirement (without even taking into account whether they simply were not in 
condition to comply with such requirement). 


108 


STC 221/92, par. 5 and 6 . 
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If that was not enough, couples that got married by the end of the fiscal year 
were regarded as if they had been married the whole year. This was quite peculiar, 
especially if we consider that the legislator had introduced some special norms in 
order to deal with those instances in which the couple got dissolved either by death 
or by legal means. 

§369. The case that led to judgments STC 209/88 and STC 45/89 was brought 
before the Court by a couple that got married by the end of the year, and that 
challenged the norms concerning the taxation of married couples on the basis of 
their alleged infringement of the right to equality. 

The Court was quite bold in its assertion that ability to pay should be measured 
by reference to each individual taxpayer. Though it was quite clear in STC 209/88 , it 
was specially strong in STC 45/89 109 . The Court added that this was even more the 
case on what regarded the Income Tax, because the very logic of such kind of tax 
requires that the ability to pay is determined on an individual basis 110 . 

The indictment of the joint and severe liability was extremely thorough, because 
the Court considered also the possibility that it was not seen as a structural principle, 
but just as a technique in order to determine individual ability to pay in the case of 
married couples. Any such technique should be subject to a double test of 
constitutionality, both of the goal aimed at through such means and the 
proportionality of the measure 111 . While it could find a constitutional valid aim 
behind the instrumental joint and severe liability of spouses (that was to take into 
account the higher ability to pay that derived from the total income when enjoyed as 
a couple or as a single), the Court found that the concrete norms were clearly in 
breach of the principle of proportionality. Not only no reasonable explanation could 
be offered of the exclusive focus on married couples and not in other cases in which 
cohabitation resulted in economies of scale, but the Court found extremely 
inadequate that no account was taken of whether such higher ability to pay really 
existed in each case, and that evidence to the contrary was not admitted 112 . In 
judgment STC 45/89 , the Tribunal Constitutional added that the concrete norms 
through which the joint and severe liability was established could not infringe 
individual rights (in the case at hand, it was said to infringe the right to privacy) and 
that the final tax could not be higher than in the case in which individual returns 
could be filled 113 . 


109 STC 45/89, par. 4 : “La carga tributaria que cada sujeto ha de soportar, la definition de la capacidad 
economica y el metodo de determination hay que establecerlos de modo que todos los sujetos esten 
sometidos a un trato igual y no se de lugar a diferencias resultantes de su propia condition personal o 
de las relaciones que existan entre ellos y otras personas cuando ni aquella condition personal o las 
relaciones son elementos determinantes del impuesto en cuestion”. 

110 STC 45/89, par, 5 , 

111 STC 209/88, par. 8 . 

112 STC 209/88, par. 9 . 

113 STC 45/89, par 5 . 
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4.3 From monetary standards to subjective standards of ability to pay 


4.3.1 Relational Standards: Subjective Ability to Pay 

§ 370 . The Court has made clear that the principle of ability to pay, as enacted in the 
1978 Spanish Constitution, requires taking into account the special circumstances 
that affect the individual ability to pay of each taxpayer. The material understanding 
of the right to equality meant that it was constitutionally sound that the legislator 
differentiated between taxpayers on the basis of the amount or source of their 
income, and even according to any social criteria that could be argued to be relevant 
for the purpose of distributing the burden in a fair way 114 . 

This implied ruling out two possible interpretations of the principle. First, that it 
could not be used to challenge the amendment of a tax norm by reference to the 
different tax burden borne by the same taxpayer before and after the reform 115 . The 
principle is mainly relational, so that the term of comparison cannot be the tax 
burden of the same taxpayer in two different moments in time. Second, that it cannot 
mean paying absolute attention to specific cases. The inherent generality in the 
formulation of tax norms makes it necessary to allow for the fact that some cases 
might be affected by a given norm and nevertheless not be fully equal. Here we find 
at work one of the rationales that explains the limits within which the Court can 
quash individual judgments on the basis that they lead to different material results or 
the fact that a judgment declares void a certain tax norm, and only some taxpayers 
benefit from that 116 . 

The “personalisation” of the tax burden is mainly implemented through a series 
of tax deductions and expenditures that allow one to take into account a series of 
circumstances that affect the individual ability to pay and by the existence of 
progressive tax schedules, that operationalise the basic intuition of the decreasing 
marginal utility of income 117 . 


ATC 230/84, par. 1 : “establecer diferencias entre los contribuyentes, atendiendo a la cuantia, origen 
de las rentas o a cualquier consideration social relevante para los fines de justicia”. See also STC 
70/91, par.3, 6, 7, 8 and 9 concerning different rates of the ordinary contribution to Social Security 
funds depending on different working categories, STC 186/93, par. 4 concerning the definition of the 
scope of application of the tax by reference to the size and use at which the piece of land is put, and 
STC 146/94 concerning the preferential treatment given to income obtained from personal labour and 
the possible limits to it (STC 146/94, par 3) . STC 76/90, par. 5 made a bold extension of the principle 
to the graduation of tax penalties, that was latter on echoed in the jurisprudence of the Italian Court. 
Cf. MOSCHETTI (1994). STC 100/90, par 3 applied the same principle in the field of public 
expenditure (the case concerned the constitutional soundness of a ceiling on the maximum amount of 
public pensions), latter on applied, among others, by STC 361/93, par. 2 (different amount of a 
discretionary amount on the basis of the impact that the Civil War and ensuing dictatorial regime had 
upon the life chances of certain individuals). 

STC 27/81, par. 5 
STC 111/91, par. 2 and 3 . 

STC 27/81, par. 4 . 
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Subjective ability to pay 

§371. The question of the ability to pay has been the subject of two main cases. 
While in the first case the Court shied away from fully implementing the principle, 
in the more recent one it has clearly endorsed the subjective dimension of the 
principle of ability to pay, while keeping an eye on the questions related to 
horizontal equality. 

§372. In case STC 214/94 , the Tribunal Constitucional had to determine whether 
the setting of a quantitative ceiling on the expenses which could be deducted from 
the gross income derived from personal labour was to be regarded as constitutionally 
sound. The majority of the Court found that the measure aimed at offering a fair 
estimation of the expenses which were necessary to obtain income from personal 
labour beyond the specific set of those deductible in full (contributions to the 
Seguridad Social -Social Security institution- and the trade union dues), and that the 
amount was reasonable, taking into account that in the vast majority of cases waged 
employees are given the means necessary to work and that a survey conducted by 
tax authorities estimated such expenses to be well below 5% 118 . However, judge 
Gabaldon Lopez found it unconvincing that the Court did not quash the quantitative 
limit that the provision established, and which led to a reduction of the average that 
could be deduced by those workers with higher wages 119 . 

The Court was much bolder in its judgment in case STC 134/96 . The Court had 
been called to decide whether it was constitutionally sound to exempt from the 
income tax the pensions paid as a result of certain kind of handicaps when the 
beneficiaries were socially insured by the general regime of the Seguridad Social 
(the Social Security institution) but not when they were public servants subject to an 
specific insurance system. The Budget Act for the fiscal year of 1994 had reduced 
the kinds of public pensions that were exempted from the Income Tax. More 
specifically, a provision amending the Income Tax Act had the effect of limiting 
such tax benefit to the pensions in account of incapacidad absoluta (absolute 
incapacity) and of gran invalidez (major disability). However, the drafting of such 
amendment was such that civil servants who were not insured under the Seguridad 
Social (the Social Security institution) were excluded from such benefit (the factual 
background was slightly complex, because the peculiar norms of the insurance 
regime of civil servants did not refer the same degrees of disability as the general 
one of the Seguridad Social). The Court found that the lack of common legal labels 
could be no obstacle to a substantive analysis of whether the right to equality was 
infringed or not by the provision under review, and came to the conclusion that there 
was a discriminatory treatment of civil servants, that it was ludicrous to justify it on 
the basis of the lack of harmonisation of legal terms 120 . 


STC 214/94, par. 6 . 

STC 214/94, dissenting opinion by judge Gabaldon Lopez . 
STC 134/96, par. 5 and 6. 
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Subjective ability to pay and the shifting of the tax burden 

§ 373 . The Court has also had the chance to consider to what extent the standard of 
subjective ability to pay can be invoked when, as a matter of fact, the taxpayer can 
be seen as having shifted the tax burden to some third party, that is the person who 
in economic or material terms bears the tax burden. In the judgment STC 197/92 , it 
was argued that such a principle could not be invoked to the extent that the taxpayer 

(producers of alcohol or alcoholic beverages) is expected to shift the tax to 
121 

consumers . 

4.3.2 Absolute Standards: Non Confiscation 

§ 374 . The 1978 Spanish Constitution sets as an absolute limit to the fixing of the tax 
burden that is to be borne by each individual through the principle of non¬ 
confiscation (article 31, paragraph 1). When considered from the standpoint of each 
specific tax, the principle can be seen as being intrinsic to the distribution of the tax 
burden according to the principle of economic ability to pay (given that if the tax 
burden becomes confiscatory it will ask from the taxpayer more than what she can 
actually pay) 122 . It can also be seen as an explicit formulation of the principle of 
proportionality in the allocation of the tax burden 123 . 

§375. The Court has generally understood it as the logical requirement of not 
exhausting the tax base 124 . It seems to have asserted that compliance with this 
principle can be checked both from a systemic perspective and from the action of 
each individual tax institution. With regard to the former, the Court has argued that 
the simultaneous payment of all different taxes should not leave the individual 
deprived of all her income, and it has added that in such a case not only the principle 
of non-confiscation but also the constitutional protection of the right to private 
property would have been infringed. On the latter, the Court has argued specifically 
in relation to Income Tax that a marginal rate of 100% would have to be considered 
as confiscatory. At any rate, the Court has argued that it is quite difficult to draw a 
precise boundary between what is a progressive tax and what amounts to takings 
through taxation 125 

§ 376 . The Court has had the chance to consider this question from the standpoint of 
taxes that aim at a non-revenue purpose and also from the point of view of the 
simultaneous subjection to the power to tax of the State and of the Comunidades 
Autonomas. In judgment STC 37/87 , the Court argued that the pursuit of non¬ 
revenue purposes was a legitimate goal for which taxes could be programmed, given 


STC 197/92, par, 6 . 

Palao Taboada (1988). 
Rodriguez Bereijo (1992). 
STC 150/90, par. 9 . 

STC 150/90, par. 9 . 



282 


Chapter 7 


that the goal was a constitutionally recognised one and that the principle of 
proportionality was respected 126 . With regard to the overlap between the power to 
tax of the State and of the Comunidades Autonomas , the Court has argued that the 
mere fact that a Comunidad Autonoma makes use of its competence to tax (in the 
case at hand, to enact a surcharge over a national tax) cannot be seen as implying by 
itself an infringement of the economic ability to pay 127 . 

4.4 Limits to the retroactivity of tax laws 

§377. The general hypothesis concerning the evolution of the jurisprudence of the 
Court in tax matters fits very well in the specific doctrine on the limits to retroactive 
taxation. Although there are some very basic points that can be seen as underpinning 
the reasoning of the Court from its very first day up to now, it is also true that there 
reasons on which to found the argument that a paradigmatic shift has taken place. 

§378. The basic elements of the Court doctrine have been hammered out since the 
first judgment on the issue, that is STC 27/81 . Those are basically the following: [1] 
a general understanding of the principle of non-retroactivity of taxation as derived 
from that of legal security, [2] that the different implications of the principle of legal 
security should be understood in a systematic way, [3] the interpretation of the 
constitutional requirement that retroactive norms do not affect individual rights, [4] 
the basic different kinds of retroactive effect that might be assigned to legal norms. 

The opening argument is that the Spanish 1978 Constitution contains no specific 
ban on the retroactive application of substantive tax norms 128 . The Court has made 
the argument several times that the original project of the Constitution contained a 
specific provision on the matter, but it was dropped during the constitutional debates 


STC 37/87, par. 13 : “Si bien la funcion extrafiscal no aparece reconocida explicitamente en la 
Constitucion, puede derivarse directamente de aquellos preceptos constitucionales en los que se 
establecen principios rectores de la politica social y economica, dado que el sistema tributario en su 
conjunto como cada figura tributaria concreta forman parte de los instrumentos de que dispone el 
Estado para la consecution de los fines economicos y socialmente ordenados” 

No hay una renuncia a la aplicacion del principio de capacidad economica a los impuestos con fines 
extrafiscales, pero se adopta una concepcion de capacidad economica sui generis: "Es 
constitucionalmente admisible que el Estado y las CCAA, establezcan impuestos, que sin desconocer 
o contradecir el principio de capacidad economica o de pago, respondan principalmente a criterios 
economicos o sociales orientados al cumplimiento de fines o a la satisfaction de intereses publicos 
que la CE preconiza o garantiza. Basta que dicha capacidad economica exista como riqueza o renta 
real o potencial en la generalidad de supuestos contemplados por el legislador al crear el impuesto, 
para que el principio constitucional este a salvo" 

127 STC 150/90, par. 9 . 

128 Some other European Constitutions contain one. For example, the Greek Constitution says in its 
article 78, section 2 that “A tax or any other financial charge may not be imposed by a retroactive law 
effective prior to the fiscal year preceding the imposition of the tax”. This was involved in a case 
before the ECJ; see C-183/91 , judgment 10 June 1993, Commission of the European Communities vs. 
The Hellenic Republic. The Portuguese Constitution has been amended recently in order to include a 
such provision. The Portuguese Constitutional Court had previously established a doctrine quite 
similar to the one of the Spanish Constitutional Court. See Bacelar Gouveia (1998). 
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leading to the enactment of the final text of the Constitution 129 . This basically means 
that the mention in article 9, paragraph 3 to the non retroactivity of “punitive 
provisions that are not favourable” is not directly applicable to substantive tax 
norms 130 . However, this does not mean that there are no constitutional limits to the 
retroactive application of taxes. It only means that they should be looked for in the 
general provision of the aforementioned article, that deals with the principle of legal 
security, and that bans the retroactivity of “provisions (...) which restrict individual 
rights”. 

The Court has repeated once and again that the different constitutional principles 
contained in this article are not to be understood as “watertight” compartments, but 
on the contrary, each must be interpreted in the light of others. Moreover, they must 
be seen as spelling out the values of a Social-Democratic Rechtsstaat. 

With regard to the construction of the prohibition of retroactive measures that 
restrict individual rights, the Court made clear that they should be understood as 
constitutional fundamental rights, and not as vested rights. The ethos of general legal 
(and especially tax) reform, that pervaded the whole effort at reading the 
Constitution and the legal order in a material way, precluded the Court from offering 
a construction of the principle of legal security that would render any serious 
attempt at tax reform impossible 131 . 

The role assigned to the principle of legal security as the limit to the retroactivity 
of tax measures (and legal norms in general) is that of reconciling the need for 
change in the tax system with the possibility of trusting in the basic content of the 
tax system 132 . The main set of problems concerns those cases in which new legal 
norms, aiming at regulating future legal relationships and acts, have an impact on 
previously constituted acts or relationships, something that it is difficult to avoid 133 . 

The Court conducted a tour de force on comparative law in STC 126/87 134 in 
order to work out some basic legal categories with which to put order and classify 
different kinds of retroactivity 135 . It came to the conclusion that there are two main 
different degrees of retroactivity, which I will translate into English as retroactivity 
of first (autentica o plena) or second degree ( impropia ). In case STC 150/90 the 
Court refined the distinction between the two (based on whether the legal 
relationship or act affected by the retroactive norm had been completed or was still 
producing legal effects at the time at which the relevant norm came into force) and 
argued that while the admissibility of second-degree retroactivity was a matter of 


129 

130 

131 

132 

133 

134 

135 


Cf. STC 126/87, par. 9 

Of course, it is fully applicable to the crime of tax fraud or to the whole regime of tax penalties, but 
not to substantive tax norms. 

STC 27/81, par, 4, 10 argues that the Constitution intentionally avoided the reference to vested rights. 
See also STC 65/87, par. 13 and 16 , STC 126/87, par. 11 , STC 134/87, par. 5 , STC 150/90, par. 8 , 
STC 197/92, par. 4 . 

STC 27/81, par. 10 
STC 27/81, par..!0 

STC 126/87, par. 10-11 , dealing with the arguments made by the Italian, German and American 
Constitutional Courts. However, and as Escribano (1988:300) argues, the categories seem to have 
been inspired also by the classic civilist Federico de Castro. Cf. De Castro (1949, 648ff). 

This was a question already hinted at in STC 6/83, par.3 . 
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weighing and balancing the different principles at stake case by case, only very 
exceptional circumstances could render constitutional a norm with proper or first- 
degree retroactive effects 136 . 

The Court has dealt on some occasions with norms that were only apparently 
retroactive (to the extent that the retroactive norms they contained did not affect the 
main elements of the tax obligation) 137 or that were not to be seen as forbidden 
because they introduced a more favourable regime for those affected by the 
retroactive amendment of legislation (this is the so-called retroactivity in bonus) m . 
For the time being, the Court has dealt with cases in which the latter was used as an 
additional or ad abundantiam argument. If it becomes a main argument, the tensions 
involved in its use within a procedural paradigm of tax law might emerge. 

§379. The two leading cases on the matter are STC 126/87 and STC 173/96 . The 
paradoxical fact about them is that they concern the retroactive application of 
exactly the same tax, under quite similar circumstances, and in each case the Court 
came to a different conclusion. Both cases dealt with the enactment of an additional 
tasa (fee) applicable to certain gambling machines. In the first case, the Ley de 
Medidas Urgentes en Materia Presupuestaria, Financiera y Tributaria (Urgent 
Measures on Budgetary, Finance and Tax Matters Act of June 29 th ) had increased 
the fee applicable to the abovementioned gambling machines and it had introduced 
an additional fee applicable to those machines whose owners had already paid the 
fee at the rate in force before the Act changed it, and at the value of the difference 
between the two rates. In the second case, another Urgent Measures on Budgetary, 
Finance and Tax Matters Act of June 29 th ( Ley de Medidas Urgentes en Materia 
Presupuestaria, Financiera y Tributaria ) did exactly the same. In both cases, the 
Court assumed that the additional fee amounted to a retroactive increase of the main 
fee 139 . But in the first case, the Court considered that it was not facing a case of full 
retroactivity, but only of a second-degree retroactivity. The Court explicitly said 
that the tax event had not been completed at the time at which the new tax rate was 
introduced. This, according to the doctrine previously hinted at in STC 6/83 and 
explicitly developed in the same judgment, after a comparative law tour de force 
(paragraphs 10 to 11), implied that their constitutional soundness depending on the 
weighing of the principles at stake. The Court considered that the increase was not 
completely unpredictable (on the basis that a previous decree-law that had already 
increased the relevant fee had indicated that the tax burden supported by gambling 
machines was still lower than the one borne by other gambling activities), in spite of 
its transitory character, it was approved in the lapse of the relevant fiscal year, and it 
was aimed at achieving a higher degree of tax justice (more specifically, to put all 


Cf. STC 38/97 . However, it is not so clear that case STC 197/92 , that concerned the amendment of the 
Excise Act on what concerned alcohol and alcoholic beverages was not a case of retroactivity. 

Cf. the saga on the effects of STC 45/89, par. 11 combined with Law 20/89, establishing temporary 
arrangements for the collection of the Income Tax. following judgment STC 116/94 . 

STC 38/97, par. 5 

See STC 126/87. par. 8 and STC 173/96, par. 4 
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gambling activities on the same tax footing 140 ). In the second case, the Court 
considered that the rate increase was unforeseeable (to the extent that in spite of 
some criticisms of the fact that the fee was still far lower in average terms than the 
taxes borne by other gambling activities, the legislator had taken no measure to 
reduce such difference by means fully compatible with legal security, that is, by 
means of a prospective change of tax rates), that the measure seemed to be justified 
not on the grounds of the need to increase the revenue obtained through it, but on 
grounds of the social negative effects of widespread gambling (a goal that could be 
pursued legitimately through the fee, but could not justify infringing the principle of 
legal security) and, finally, that the legislator had had enough time to deal with the 
problem (thus reading between the lines of the reasoning of STC 126/87 a further 
rationale, namely that retroactive measures are more acceptable if the phenomenon 
they deal with is relatively recent) 141 . 

Although the Court tried hard to distinguish the two cases, it seems to me that 
what the substantive arguments prove is that what had changed was not the facts but 
the paradigmatic focus with which the Court looked at them. 

§ 380 . This paradigmatic shift has been partially confirmed in judgment STC 182/97 . 
This was a complex and decisive case, that already referred in relation to the 
arguments on the constitutional limits to decree-laws. The second main question at 
stake was whether it was constitutionally sound to increase the Income Tax rates 
after the beginning of the corresponding fiscal year. The case was quite complex, 
involving as it did the main tax in the Spanish system, and in view of the fact that 
the increase had been made in the light of the need to fight the growth of public 
expenditure in order to meet the convergence criteria for the Economic and 
Monetary Union. If that was not enough, the legal problems at stake were increased 
by the fact that the Court, as it has been said, declared the decree-law through which 
the measure was originally enacted as void. 

This last fact implied that there were two different problems of retroactivity at 
stake. If we consider that the decree-law was void, this means that the statute, which 
came into force on November 25 th , was the first valid norm measure that decided an 
increase of tax rates which, however, was said to be applicable from the date of 
publication of the decree-law, that is, July the 22 nd . This means that there are three 
different situations: 1) That of those whose tax event was completely realised by 
July 22 nd , to whom the new rates were not applicable at all, according to what the 
statute itself established; 2) That of those whose tax event was completed between 
July 22 nd and November 25 th , to whom the statute applied retroactively the new tax 
rates. The fact that the law affects a complete legal situation means that this is a case 
of first degree or full retroactivity; 3) That of those whose tax event was completely 
realised at the end of the fiscal year, that is, December 31 st , to whom the new rates 
were applicable, but such retroactive effect must be qualified as of second degree. 

The Court faced for the first time a case of first-degree retroactivity. In spite of 
the previous abstract claim that such a measure could only exceptionally be in 

140 STC 126/87, par. 12 

141 All the arguments in STC 173/96, par. 5 . 
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accordance with constitutional standards, the majority found a way to argue this, 
probably under the heavy influence of the proclaimed purpose of the measure. The 
two main arguments were first, that even if the decree-law was unconstitutional, it 
had made well-known to taxpayers what the statute had later on established, and 
thus taxpayers knew what was coming in, namely the increase in only exceptionally 
the tax rates, and second, that the only shadow of constitutional doubt was to be 
traced back to the fact that the court had declared the decree-law to be 
unconstitutional 142 . That the paradigm had changed is proved by the fact that this 
argument met with the dissenting opinion of three judges, among them the President 
himself, who happened to be the rapporteur of the case (and as already been 
remarked, the main specialist on tax matters among the judges and the originator of 
most of the decisions on which the paradigmatic shift hypothesis is based). The 
magistrates argued that this first-degree retroactivity was clearly unconstitutional, 
and that the fact that the statute itself had limited its retroactivity to tax events 
completed after the date of entry into force of the decree-law reflected a general 
principle that should be applied to the new circumstances derived from the 
declaration of unconstitutionality of the latter norm 143 . 

With regard to the main question at stake, even if the Court found that the 
retroactive application of the new tax rates was sound, its reasoning revealed the 
extent to which it had moved away from the material paradigm. The Court exposed 
clearly the openly unforeseeable character of the measure. The fact that the new 
Income Tax Act of 1991 had announced a long-term reduction of rates, and that this 
was later confirmed by the Budget Act for 1992, could be seen as a rational 
foundation for an expectation in the sense that the rates would not only not be 
increased, but would undergo a reduction in forthcoming years. It also made it clear 
that the fact that Income Tax plays a major role in the Spanish tax system magnified 
the impact on legal security of the retroactive change of tax rates 144 . If the measure 
was found constitutional this was on account of the extremely exceptional 
circumstances of the case. First, a clear and unforeseen U-turn of the economic 
cycle, that had lead to a rapid increase of the public deficit. Second, the fact that 
such a state of affairs imperilled the feasibility of moving closer to the targets set for 
economic convergence and entry into the Economic and Monetary Union (the Court 
made one of the few explicit remarks that can be used to show its political 
sensitivity when it said that such goal met with an across the board political 
support) 145 . Third, the suitability of Income Tax as a tool of economic steering on the 

142 STC 178/92, par. 12 . 

143 See first paragraph of the dissenting opinion. 

144 STC 178/92, par. 13 : “un impuesto personal, subjetivo y de caracter periodico que, como 
recordabamos antes, ocupa una position central en el conjunto de nuestro sistema tributario, 
circunstancias estas que incrementan notablemente la incidencia que sobre la seguridad jurfdica de los 
ciudadanos puede tener una norma que produce efectos sobre situaciones de hecho o relaciones 
jurfdicas que han comenzado a constituirse a su entrada en vigor”. 

145 STC 182/97, par. 4 : “Tampoco se ha puesto en duda, el caracter extraordinario, en el sentido de 
imprevisible, de las circunstancias que motivaron la adopcion del Real Decreto-ley; ni el hecho 
de que la negativa evolucion del deficit publico afectaba de manera grave a un equilibria 
basico de la economia y al cumplimiento de uno de los requisitos del Programa de Convergencia 
Economica (mantener el deficit publico dentro del lfmite del 3 por 100 del PIB) entre los paises 
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hands of government 146 . This argument was not used to play down the impact which 
the measure had on legal security, but to stress that under exceptional circumstances, 
political institutions could not be tied to their previous wrong expectations. 

The dissenting voices of judges Rodriguez Bereijo, de Mendizabal y Allende and 
were also heard on this second issue of retroactivity. They were in favour of 
declaring the measure unconstitutional, on the basis of giving more weight to the 
factors considered by the Constitutional Court against its soundness (namely, they 
considered that the fact that it was approved almost at the end of the fiscal year and 
that the Income Tax plays an essential role in the tax system were to be given more 
weight), and argued against the use by the majority of the argument that the decree- 
law, even if unconstitutional, can be seen as having a “notification” effect, as 
reducing the degree of uncertainty over what the rates will be. The judges concluded 
that the tax measure was unacceptable. The tax burden borne by taxpayers was to 
too great an extent dependent on decisions which were taken before the tax norm 
was in force, and against the odds that it will be. They concluded in quite strong 
terms: 


“La situation de extraordinaria y urgente necesidad que concurrfa en este caso y 
que legitimarfa constitucionalmente acudir al Decreto-ley para la adoption de otras 
medidas imprevistas y acaso imprevisibles, no puede ser extendida para justificar 
constitucionalmente la adoption por el Legislador de una determinada medida -la 
elevation de las tarifas del IRPF poco mas de un mes antes de finalizar el periodo 
impositivo- que, por su alcance retroactivo y su imprevisibilidad, vulnera la 
seguridad jurfdica del art. 9.3 C.E.” 


que forman la Comunidad Europea, con el objetivo final de establecer la union monetaria, 
cuyo fundamento ultimo se encuentra en los arts. 104 C, 109 E y concordantes del Tratado 
constitutivo de la Comunidad Europea, en la redaction dada por el Tratado de la Union Europea 
celebrado en Maastricht, que en aquellos momentos ya habfa sido firmado y se encontraba en 
trance de ratification”. 

par. 5 : “Dadas las caracterfsticas y la dimension del problema a afrontar, un deficit publico estructural 
desbocado en un momento en que el objetivo de la convergencia economica con los restantes 
pafses de la Comunidad Europea habfa sido establecido como esencial en la gobemacion del 
pafs, es motivo suficiente desde la perspectiva de nuestro enjuiciamiento para que el Gobiemo 
adoptase medidas que modificaban, de manera instantanea, la situation jurfdica existente“. 

par. 13 : “ [E]l espectacular crecimiento del deficit publico durante el primer semestre del ejercicio 
1992 (por diversas causas que aquf no cabe entrar a examinar), que afectaba gravemente al 
equilibrio de la Hacienda Publica del Estado y al cumplimiento de uno de los requisitos 
esenciales del Programa de Convergencia economica (mantener el deficit publico dentro del 
lfmite del 3 por 100 del PIB) con vistas a alcanzar la Union monetaria prevista en el Tratado de 
la Union Europea celebrado en Maastricht y firmado por Espana. Objetivo este ultimo que -debe 
recordarse- era, y sigue siendo, prioritario no solo para el Gobierno, sino tambien para la mayor 
parte de los grupos que gozan de representation parlamentaria y que, en definitiva, representan la 
voluntad del pueblo espanol (art. 66.1 C.E.). Resulta claro, por tanto, que existieron exigencias 
cualificadas de interes publico, de indole esencialmente economica, que fundamentaron la 
medida adoptada por la Ley 28/1992”. 

146 STC 182/97, par. 13 : “Por otro lado, tampoco la election del IRPF, para luchar contra el deficit 
publico fue caprichosa, sino que, como explica la exposition de motivos de la Ley 28/1992, se 
debio a que su generalidad determina que sus modificaciones sean mas efectivas frente a la 
coyuntura que la de otros tributos de nuestro sistema fiscal menos flexibles o con finalidades 
mas selectivas”. 
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Finally, it must be added that judge Cruz Villalon (who has become President of 
the Court) put forward the outline of a different test to check the constitutionality of 
a retroactive measure of second-degree. The argument went that the measure should 
be neutral in distributional terms, which can be interpreted as saying that it should 
not affect the tax mix, or the balance between different taxes (direct vs. indirect, 
personal vs. real, taxes falling upon different sources of income, etc..). 

§ 381 . It seems to me that sufficient arguments had been put to verify the 
paradigmatic shift in respect of the issue of retroactive effects of tax norms. The 
reader might allow me to illustrate this question further with a marginal note, that 
does not prove much but that reflects the different concerns of the Court in the 80s 
and in the 90s. This relates to the aspect or content of the ban on arbitrariness 
(enacted in article 9, section 3 of the Constitution, and related to the problem of 
retroactivity of tax norms) that the Court considered as outstanding or relevant in 
each period. While in judgment STC 27/81, par. 10 , the Court argued that it should 
be interpreted as a standard of constitutionality for those laws that whilst respecting 
other provisions of article 9.3 of the Constitution, led to inequality in the sense of 
article 9.2 (that is, material inequality) 147 , several judgments in the 90s ( STC 150/90, 
par. 8 , STC 197/92 or STC 173/96, par. 3) construed the same clause as protecting 
the reasonable expectations of citizens that tax norms will not be modified in 
unforeseen ways 148 . This reveals a shift in the way in which the Court has interpreted 
and used the principle of legal security. 


5. LEGITIMACY THROUGH GUARANTEED IMPLEMENTATION 

§382. The third pillar of the legitimacy of a tax system is its guaranteed 
implementation. This apparently strange formula refers to two simple ideas, as we 
have already seen 149 . First, a tax norm (and in general any legal norm) is not fully 
determined by its general formulation, or in other words, there is always a need to 
further specify the normative consequences that arise in a concrete context of 
application. Second, that this reopens (if it was ever closed) the problem of the 
legitimacy of tax norms even if in a constrained and bounded way. This limitation is 


Cf. STC 27/81, par. 10 : “Cuando se habla de la arbitrariedad del Legislative, no puede tratarse de la 
adecuacion del acto a la norma, pero tampoco puede reducirse su examen a la confrontation de la 
disposition legal controvertida con el precepto constitucional que se dice violado (...) El acto del 
Legislative se revela arbitrario, aunque respetara otros principios del 93 cuando engendra 
desigualdad. Y no ya desigualdad referida a discrimination -que esta concierne al articulo 14- sino a 
la exigencias que el 9.2 conlleva, a fin de promover la igualdad del individuo y de los grupos en que 
se integra, finalidad que, en ocasiones, exige una politica legislativa que no puede reducirse a una 
pura igualdad ante la Ley”. 

148 “si protege, en cambio, la confianza de los ciudadanos, que ajustan su conducta economica a la 
legislation vigente, frente a cambios normativos que no sean razonablemente previsibles, 
ya que la retroactividad posible de las normas tributarias no puede trascender la interdiction de 
la arbitrariedad” 

149 §§320-2. 
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the result of the institutional character of law, something that constrains the 
interpretative possibilities. Both premises lead to the assertion that a tax system will 
increase its legitimacy credit to the extent that it takes notice of the problems 
associated with its implementation (that is, all activities oriented to the effective 
guidance of action by tax norms) and that the latter proceeds in such a way as to 
reduce the legitimacy gap. 

§383. A complete theory of guaranteed implementation of tax norms would have to 
rely to a good extent on a general theory of democratic tax law. To put it in a 
slightly blunt way, most of the problems related to the implementation of tax norms 
are far from being exclusive or peculiar to them, because they reflect either general 
problems of the application of law, or problems common to all norms which reflect 
intensively public interests (i.e. all norms of public law). The present reconstruction 
of the reasoning of the Constitutional Court will not deal with such a vast issue, but 
it is focused on what is specific to tax norms, on the basis of the functions assigned 
to them and in relation to the peculiar institutionalisation of the public interest 
through the tax authorities. This implies considering the jurisprudence of the Court 
in respect of the position of individuals before tax authorities. 

§384. In the following paragraphs, I consider four main sets of questions. Two of 
them regard general issues on the guaranteed implementation of tax norms. They 
reflect the specific problems at stake arising from the role played by tax authorities 
as the embodiment of the diffused interest of all citizens in the effective and fair 
implementation of the tax system. Those are the way in which the Court has dealt 
with the privileges traditionally granted to the tax administration and the application 
to tax assessment procedures of the guarantees characteristic of penal ones. The 
latter two deal with some specific matters on which we find a more extensive 
jurisprudence of the Court, namely the relationship between the individual right to 
privacy and the unequal regime of interests owed by taxpayers and the Public 
Treasury as a result of non-compliance with a judgment that asserts the existence of 
a debt. 

The paradigm shift seems to be validated mainly in the latter case, but it is not 
too adventurous to see it at work in the reconsideration of some tax privileges. 

5.1 The General Approach of the Constitutional Court to the privileges granted to 
the tax administration. 

§385. In spite of the fact that the Spanish Tax Administration was deeply 
transformed as the new tax system was enacted and developed, there was no major 
review of the terms in which the law envisaged the general relationship between the 
tax administration and individual taxpayers. This is not too surprising. As already 
argued, the materialisation of tax systems has tended to come hand in hand with a 
reinforcement of the powers of the Tax Administration 150 . The process tends to be 


150 


Cf. §148. 
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associated with the exponential growth in the complexity of the norms, something 
that in its turn requires the increase of monitoring activities. This argument seems to 
offer a new justification of some privileges that were characteristic of the Royal 
Treasury 151 . 

§386. This lack of systemic reform has led to a long series of cases in which the 
Court has been called to review some of those privileges. The fact that the 
Constitutional Court is at the end of the day a court (even if of a peculiar kind) 
implies that we could not expect clear general statements on the matter, because its 
work is limited to reviewing the constitutionality of the measures before it. 
However, the sheer frequency of the cases has led the Court to turn slightly 
theoretical at least twice. First, in judgment STC 76/90 , which can be seen as the 
most complete formulation of the material understanding of tax law in the 
jurisprudence of the Court 152 . In the third paragraph, the Court claims that all powers 
assigned to the tax administration are to be founded on the need to ensure 
compliance with the obligation to pay taxes on the part of all taxpayers. To put it in 
different words, the powers of the Administration must be justified by reference to 
the need to ensure that tax norms are effectively implemented. More specifically, it 
argues that this might require specific powers beyond those granted to the Public 
Administration in general terms in order 153 . Although it is true that the general 
argumentative line of the judgment, and especially, the depiction of the relationship 
between the taxpayer and tax authorities in terms of a special relationship of 
subjection, (something that was said to justify a substantive limitation of 
fundamental rights), clearly corresponds to the material paradigm of tax law, it must 
be said that the judgment can also be read as a first step in the general formula that 
was to be rendered explicit in STC 23/97 . The Court makes some reference to the 
relational character of tax law that might be interpreted as a reminder of the fact that 
the Court had already proceeded to judge the validity of some traditional privileges 
of the tax authorities by reference to the public or general interests that were 
supposed to be protected or guaranteed by their existence. Second, in judgment STC 
23/97 , the Tribunal says that the constitutionality of the powers granted to the Tax 
Administration that imply a privilege in its favour can only be justified by showing 
that they comply with a double condition. First, that they are required for ensuring a 

151 As it has already been indicated, a full study of this question will require an independent research. 
Instead of that, which cannot be undertaken here, The reader might allow me to present her with a 
puzzling example. In case STC 206/93, the Abogado del Estado (one of the official attorney in charge 
of defending the interest of the State in legal procedures) argued in favour of the different treatment 
between individuals and the Public Treasury the principle fiscus non debet usuras. As it was argued in 
his dissenting opinion by judge Rodriguez Bereijo, one can doubt the relevance of such a principle in 
a democratic state. 

152 Cf. §397-8. 

153 7^/c)(y p ar 3 : “Esta reception constitucional del deber de contribuir al sostenimiento de los 
gastos publicos segun la capacidad economica de cada contribuyente configura un mandato que 
vincula tanto a los poderes publicos como a los ciudadanos e incide en la naturaleza misma de la 
relacion tributaria (...) Para los poderes publicos, este deber constitucional comporta una serie de 
exigencias y potestades espetificas en orden a la efectividad de su cumplimiento por los 
contribuyentes”. 
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constitutional value. Second, that they comply with the basic requirements of the 
principle of proportionality. 

5.2 The Application to tax assessment procedures of the guarantees characteristic 
of penal procedures 

§387. The Court has stated several times that the basic guarantees of penal or 
criminal procedures are applicable to those through which the tax administration 
assesses tax liabilities or monitors compliance with tax norms. This is not because of 
the similar nature of tax and penal laws. The reason for such application is the extent 
to which such procedures might lead to the exercise of the right to punish (the ius 
puniendi), that is, as far as they might result in some penalty or economic 
sanction 154 . The Court argues that the latter might result in an infringement of 
individual rights not so dissimilar to the one deriving from penal law. However, the 
application of such guarantees is not immediate, but it can be subject to some 
adjustments in order to take into account the specific nature of the legal norms and 
relationships involved 155 . 

Those guarantees are basically the right of defence, the presumption of 
innocence and the right to have resort to the pertinent means of proof 156 . 

The jurisprudence of the Court has offered some more specific details on 
questions such as subjective imputability, the prohibition of a shift of the onus 
prohandi, equality before monitoring procedures, the proportionality of a restriction 
on the use of documentary evidence on the basis of whether taxes falling on the 
document in question had or had not been paid, the competence of tax inspectors to 
assess tax liability, the notification of the assessment decided by tax authorities 
through some peculiar means and the power to graduate tax penalties on the basis of 
individual consent to their amounts. 

§388. The Tribunal Constitucional has clearly established that the responsibility for 
the infringement of tax norms cannot be strict or objective, or in other words, that 
there must be a subjective imputability or subjective link that allows one to blame 
the infringement of the tax norms on an individual 157 . 

The Court has also argued that it is not admissible that the burden of proof on 
facts is shifted against the individual 158 , and it has rejected that the deed of 
inspection (the document in which the competent agent of the Tax Inspection 
summarises its conclusions and proceeds to a corresponding assessment of the tax 
debt), can be accepted as a public document which proves the facts to which it 
refers 159 . 

154 Among others, see STC 76/990. par. 3 . STC 297/93. par. 3 . STC 23/97, par. 5 . 

155 Among others, see STC 76/990, par. 3 , STC 297/93, par. 3 . STC 23/97, par. 5 . STC 297/93, par.3 
contains a specific reference to the relevance of the legal good {el bien jundico) that is at stake. 

156 STC 297/93, par. 3 , that refers back to STC 2/87 . 

157 See STC 76/90, par. 3 and ATC 3/92 . 

158 ATC 3/92 . 

159 STC 76/90. par. 7 
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The Court has been firm at rejecting the notion that the mere fact that one 
taxpayer is inspected by the tax authorities can be seen as discriminatory because 
others are not, even if they are under similar personal and objective circumstances. 
Invoking the principle of equality in circumstances where one is being inspected 
while others are not is simply not available under constitutional standards 160 . A case 
for unequal treatment would have to be more complete and offer further grounds on 
which the latter could be based. It is not only the case that the complexity of the 
relevant tax circumstances is very high and thus it is almost impossible to say that 
two persons are in equal tax conditions 161 . 

This fits quite well into a correct understanding of the secondary role of the tax 
inspection in the functioning of a democratic tax system (tax compliance should be 
based on the spontaneous action of taxpayers, reinforced in their motivations to do 
so by the knowledge that unwilling citizens will be inspected as far as possible, and 
thus ensuring that the system will be able to achieve its basic goals). 

The Court has had the chance to make clear that the restriction of the 
documentary means of evidence in attention to the fact whether the relevant taxes 
had or had not been paid infringes the right to the effective protection of judges and 
courts 162 . Although the measure might be seen as aiming at achieving a 
constitutionally protected goal (widespread compliance with the general obligation 
to pay taxes), it did not pass the test of proportionality in constitutional terms. Not 
only did it have little to do with the basic aims and goals of the procedure, but it also 
resulted in a clear divorce between real facts and the narrative of facts from the legal 
standpoint. This was so because the norm was too rigid, as it did not take into 
account whether the party who wanted to make use of the documents could be 
blamed for the lack of payment 163 . 

With regard to the assessment of liability on account of tax debts, the Court has 
considered questions related to the competence of the agents of the Tax Inspection 
to settle the liability of the taxpayer within the administrative procedure and the 
incidence that the emergence (as a result of a new statute) of a mitigating 
circumstance after the commencement of a judicial procedure should have upon tax 
liability. First, the Court argued that the principle characteristic of criminal 
procedures, namely that the examining judge or magistrate and that those who 
decide on the merits of the case cannot be the same person, cannot be applied to 
administrative procedures of tax assessment, on the basis that “the taxpayer is [in the 
latter case] always before the same administrative organisation, whose structure is 
based on the principle of hierarchy” 164 . Second, the Court claimed that the 
emergence of a new mitigating circumstance (that seems to be applicable to the 
taxpayer) after the commencement of the judicial procedure in which her tax 

160 rpj^ s was ar g Ument f or denying the amparo in STC 110/84, par. 2 . Similar arguments in STC 
62/97, par.l (concerning the effects of STC 45/89, par. 11 combined with law 20/89) or in STC 
129/97, par. 2 (vague and unsupported argument that the tax authorities would accepted in some other 
cases similar arguments to the ones made by the appellant). 

161 This is one of the arguments made by the court in STC 110/84, par. 2 

162 STC 141/88, par. 6 . 

163 STC 141/88, par. 9 . 

164 STC 76/90, par. 7 . 



Reconstructing Constitutional Reasoning On Tax Matters 


293 


liability is being determined does not require the court which deals with an appeal 
with a limited object to consider whether the mitigating circumstance is applicable, 
as this can be done by the judge in charge of the effective execution of the 
judgment 165 . 

With regard to the problem of the notification of the amount due on account of a 
certain tax, in those cases in which the assessment is made directly by tax 
authorities, the Court reviewed the peculiar method of notification of some taxes in 
STC 73/96 . The Ley General Tributaria (the Spanish Tax Code) contained a 
provision in section 124, paragraph 3 to the effect of considering collective 
notification through the publication of an edict as a valid means of notification if 
three conditions were met. First, it is limited to certain taxes. Second, there should 
had been a personal notification to the taxpayer the first time that she paid such tax 
on account of the same tax event that triggers tax liability in the case at hand. Third, 
the method is available to tax authorities only to the extent that no major change has 
been introduced in the tax. The Court, taking into account the values at stake (on the 
one hand, the right to the effective protection of judges and courts, that could be 
affected by a strict fixing of the period for contesting the tax assessment; on the 
other hand, the achievement of a higher efficiency in the collection of taxes), and 
taking into account the peculiar characteristics of the taxes to which such method 
was applicable, came to the conclusion that the measure aimed at the achievement of 
a legitimate constitutional goal (administrative efficiency) and did so in a way 
proportionate to the values and principles at stake 166 . 

Finally, with regard to the concrete limits of the sanctioning power of tax 
authorities, the Court has considered as constitutional the act of making a reduction 
of penalties conditional on the basis of individual consent to them and the existence 
of more strict sanctions for those professionals who have a special duty to 
collaborate with tax authorities. The first norm constitutes one of the most 
controversial specific contents of judgment STC 76/90 . According to articles 82 
section h, and 89, paragraph 2 of the Ley General Tributaria, tax authorities can 
permit a reduction of the penalties imposed upon taxpayers who allegedly infringe 
the law if they consent to the new assessment of their liabilities by tax authorities, 
and more specifically, if they refrain from contesting the administrative resolution 
before the courts. In a highly controversial way, the Court claimed that the making 
an economic benefit (in this case, the mitigation of the tax penalty) conditional on 

165 STC 62/97, par. 4 . Judges Garcfa-Mon y Gonzalez-Regueral and de Mendizabal y Allende disagreed. 
They argued that the majority had offered a too formalistic interpretation of the right to the effective 
protection of judges and courts, and that this became strikingly clear once we considered that the 
appellant was not the one who had appealed to the Supreme Court, happy as she was with the 
judgment given by the lower court. 

166 STC 73/96, par. 4 : “Ejsta forma de notificacion atiende a una finalidad constitucionalmente 
legitima, cual es la eficiencia en la gestion tributaria, que consigue manteniendo un alto 
grado de certeza en las relaciones jurfdico-tributarias, aun en los casos en los que ha existido 
una notificacion edictal, participando de los fines que justifican tales notificaciones, que, en 
una gestion tributaria masiva, cual es la referente a los tributos de cobro periodico por recibos, 
facilita un tramite que puede ocasionar la paralizacion de multiples procedimientos e 
irregularidades en otros muchos casos, por la dificultad de controlar el estricto cumplimiento de 
todos los requisitos de las notificaciones en una gestion en masa”. 
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the taxpayer refraining from challenging the resolution before the courts does not 
constitute an infringement of the right to the effective protection of judges and 
courts in the exercise of rights and legitimate interests, to the extent that the taxpayer 
is free to go before the courts and the article cannot be interpreted as an implicit 
threat to increase the penalty 167 . With regard to the enactment of special penalties for 
certain professionals who have a special and reinforced duty to collaborate with tax 
authorities, the Court found that such increase in penalties was proportional to the 
special intensity of their duties 168 . 

5.3 Calibrating the right to privacy: undermining banking secrecy and entrenching 
the right to home inviolability 

§389. A number of judgments of the Court have revolved around the conflicts 
between the obligation to pay taxes and the right to privacy. The Court was firm in 
affirming the role assigned to judges in guaranteeing that the privacy of the home 
was only infringed when and to the extent that it was necessary for an adequate 
performance of the monitoring functions assigned to tax authorities, while it was 
careful to set the adequate constitutional limits to the lifting of banking secrecy that 
was considered from the very first statute passed by the democratic Parliament as 
essential in order to ensure of widespread compliance with the obligation to pay 
taxes. Two different questions are at stake, concerning physical and informational 
privacy. 

§390. With respect to the physical dimension of privacy, the Court has stressed that 
the granting of search warrants should not be considered as betraying any opinion of 
the Court towards the existence of solid evidence of illegal behaviour on the part of 
the taxpayer 169 . The fact that the judge competent to grant this warrant is a penal one 
does not mean anything in such respect, and it is only due to the division of labour 
between judges that those belonging to the penal jurisdiction 170 happen to be the 
ones to whom it the function of surveying that an adequate balance is established 
between the right to privacy and the general interest in an efficient monitoring of tax 
compliance is assigned. The Court has also made clear that the general regulation of 
the procedure for granting such warrants, as included in the Ley de Enjuiciamiento 
Civil (the Civil Procedure Act) is to regarded as applicable to tax matters 171 . It 
declared void the warrant granted by a judge who did so in very imprecise terms. 


STC 76/90, par. 7 . 

STC 76/90, par 4 . 

STC 137/85, par. 3 . 

There are four main jurisdictions (or kinds of courts according to the subject of the controversy) in the 
Spanish system, namely civil, penal, labour and administrative. Concerning the courts in which a case 
is tried first (primera instancia ), judges tend to deal simultaneously with civil and penal matters, 
although in big judicial districts (typically, big cities) judges are specialised in one of the two subjects. 
STC 50/95, par. 4 . 
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without limiting the number of agents who could enter the house, and with no 
reference to the spatial and temporal limits of the search 172 . 

§ 391 . With regard to the most recent aspects of privacy that have received express 
protection by the legislator, that is, those related to the flow of information (data 
protection), the Court has given two main opinions on the matter. The more general 
doctrine is found in judgment STC 143/94 , The Court asserted three basic premises. 
First, economic activities are generally characterised by their transparency, in the 
sense that they are based on the free flow of information among those participating 
in them. This is necessary for the existence of a minimum degree of trust that is 
essential for the smooth performance of market transactions. In its turn, transparency 
or symmetrical access to information can engender such trust. Second, it is also true 
that unlimited access to economically relevant or associated data might lead to an 
infringement of the right to privacy. Third, widespread compliance with the general 
obligation to pay taxes can be obtained if an additional motivation to comply is 
provided by an efficient tax administration that monitors individual compliance. The 
action of the latter can only be efficient if it has access to economically relevant 
information 173 . From such premises, the Court came to the conclusion that the right 
to privacy is not an absolute one, and that there is a need to balance it with other 
constitutional values, such as the above-mentioned one of widespread tax 
compliance 174 . 

In more specific terms, the Court has endorsed the principle of publicity of 
banking transactions for tax purposes and has considered as constitutionally sound 
the introduction of an obligatory ad hoc Personal Identification Number (PIN) to be 
quoted in all transactions that are relevant for the assessment of tax liabilities. With 
regard to banking secrecy, the Court has established that tax authorities should have 
access (within certain limits) to the data concerning the financial transactions of 
taxpayers which banking institutions have in their power. The conditions correspond 
to subjective and objective requirements of the corresponding requests (only some 
agents of tax authorities can request the data; it is necessary to spell out the account 
and transactions to be inspected; there are guarantees concerning the effective 
execution of the inspection, and there is a general duty of confidentiality on the 
agents who are given access to the data) 175 . On the question of the PIN to be quoted 
in all economic transactions relevant from a tax point of view, the Court found that 
its establishment aimed at a legitimate goal, and that it was to be seen as a 
proportional measure, to the extent that the criteria for its mandatory use were 
clearly determined in light of what transactions were relevant from a tax 
perspective 176 . 


172 

173 

174 

175 

176 


STC 50/95, par. 4 . 

STC 110/84, par. 5 and STC 143/94, par. 6 . 
STC 143/94, par. 6 . 

STC 110/84, par. 6 . 

STC 143/94, par. 6 . 
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5.4 The unequal position of the taxpayer and tax authorities concerning the terms 
of payment of debts 

§392. The second of the specific issues that has been dealt at some length by the Tribunal 
Constitucional concerns the privileges granted to the Public Treasury in respect of the 
terms of payment of its debts. These comprise not only the rate of interest that is applicable 
in case of a delay, but also from when such interest is to be calculated (something that 
implicitly refers to the moment from which the payment is due). 

The reader should be aware that this question concerns the two hands of public finance, 
namely taxation and expenditure. The terms of payment of a debt cut across both sides 
because in both cases the individual can be creditor or debtor. This proves what was 
already said at the beginning of this essay, namely, that the exclusion of most questions 
from its object could not be regarded as a denial of their importance 177 . 

5.4.1 General Doctrine 

§393. hi respect of the general obligation to comply with judgments, the Court has clearly 
established two basic premises. First, that any payment that must be made with public 
money is subject to a series of special procedures that can be referred to the principle of 
budgetary legality. Such requirements curtail the capacity of the Administration has to 
proceed to payment with the same speed as private agents 178 , then existence is at the 
service of the general interest of all citizens in an honest and efficient management of 
public money. Second, the principle of budgetary legality cannot be interpreted as an 
excuse justifying any delay in complying with its obligations on the part of the 
administration, and even less of definitive default 179 . 

5.4.2 The material turn 

§394. hi the first two cases (decided by judgments STC 76/90 and STC 206/93 ), the Court 
argued that the different rate of delay interest that was apphcable depending on whether the 
Public Treasury was debtor or creditor (in both cases, the rate was lower if the latter was 
the one owing a given amount) was constitutionally sound. The first judgment concerned 
tax debts. According to the relevant norms in force at the time at which the case was 
brought before the Courts, while the tax administration was expected to pay private 
individuals a delay interest at the legal rate (a rate fixed every year by the Budget Act and 
which is supposed to reflect market rates), this amount was increased in a 25% when the 
roles were reversed. Next to the general reference in paragraph 3 to the justification of the 
powers granted to tax authorities in order to ensure an effective widespread compliance 
with the obligation to pay taxes, the Court put forward two additional arguments for this 
specific privilege. First, it argued that the objective consequences of non-payment were 


Cf. § 47. 

STC 61/84, par. 3 . 

STC 32/82, par.3 . STC 294/94, par. 3 . 
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different in one case from the other. Massive non-compliance on the part of taxpayers 
would endanger the solvency of the state. Second, the Court considered the increased rate 
as proportional 180 . The second case (decided by judgment STC 206/93) concerned 
procedural interest (that is, the interest due by the debtor when she has been condemned by 
a judge or court to the payment of a given amount of money). Although the general 
principle, established in article 921 of the Civil Procedure Act (Ley de Enjuiciamiento 
Civil), is that the debtor has to pay the legal rate of interest increased by two average points, 
the simultaneous impact of two sections of the General Budgetary Act (Ley General 
Presupuestaria) implied that when the condemned debtor was the Public Treasury the 
interest rate was just the legal one, without the referred increase. The Court argued that the 
simple legal rate was to be seen as performing the basic compensatory role 181 . On this 
basis, it was possible to consider that the simultaneous impact of the two provisions of the 
Ley General Presupuestaria (the General Budgetary Act) was to be considered as 
constitutional. The reader must be aware that this line of reasoning disregarded a different 
interpretation of the role played by the procedural interest, and actually dealt with it but 
only within the other main argument raised in the case, namely whether the difference in 
interests rates (in favour and against the Public Treasury) was actually unconstitutional. 
The dissenting opinion by judges Gimeno Sendra and De la Vega Benayas makes clear 
that if we look at the ordinary rate of procedural interest (the legal interest rate increased by 
two average points) aimed at encouraging swift compliance with judicial resolutions and 
the deterrence of unnecessary appeals, we should come to the conclusion that the increased 
legal rate should also be applicable when the loser is the Public Treasury. The two 
magistrates argue that the duty that legal state representatives have to appeal all judgments 
against the Treasury, unless expressly permitted not to do so, and what the majority labels 
as the “inertial delay” of the Treasury in complying with its duties, due to the need to 
comply with the demanding standards of the principle of budgetary legality, make it even 
more necessary that the procedural interest is increased by these two average points. With 
regard to the different standing of the Public Treasury as debtor and creditor, the Court 
granted that there was different treatment in each case, which was clearly reflected in the 
different rate at which procedural interest was due. However, the majority found such 
different treatment reasonable, on account of the fact that payments by the public 
administration are subject to the principles of legality and of public accountancy, that 
reduce the speed with which they can proceed to payment. The ensuing delay is not to be 
seen as a capricious one, but is due to the fact that the Public Administration is at the 
service of the general interests. This main argument is coupled with some others. The 
majority said that delay in payment on the part of the Treasury never has a “speculative” or 
“self-interested” motivation. It also expressed the opinion that the best way to deal with 
excessive delays is not by means of increasing the legal rate by two average points, but by 
means such as the personal liability of the civil servant who causes the delay, the political 

180 STC 76/90, par. 9 . 

181 STC 206/93, par. 2 : “Los intereses moratorios no solo ni principalmente se encaminan a la 
actualization monetaria (que puede tener otros puntos de referenda, como el fndice del coste de la 
vida) sino de indemnizar al acreedor impagado el lucro cesante, dandole lo que hubiera podido 
obtener en circunstancias normales de la cantidad liquida que se le adeuda. Si entendemos que el 
interes legal del dinero cumple su funcion, es claro que no hay en este sentido violation del derecho a 
la tutela judicial efectiva?” 
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responsibility of the responsible government or the reinforcement of the executory force of 
judgments 182 . Judges Rodriguez Bereijo and Garcfa-Mon y Gonzalez-Regueral found these 
arguments unconvincing, and considered in their turn that the only possible reason for the 
unequal position of the Treasury as debtor and creditor was to be found in its identity as a 
public person, because all other arguments (boiling down to the demanding requirements 
derived from the principle of budgetary legality) were quite weak. They point to different 
techniques refened to in the Ley General Presupuestaria (General Budgetary Act) that 
could reduce the time which elapses between the judgment and its full execution, allowing 
for the quicker availability of the necessary credit. At any rate, they think that the Court 
itself has made it clear that the principle of budgetary legality cannot excuse the excessive 
delays in the execution of judgments. The magistrates add that even this is not a sound 
argument. As already indicated, they consider that the role played by the increased rate 
when the Treasury is the creditor is applicable also in the reverse situation (that is, to 
encourage early compliance with judgments. They hint at the argument that the privilege 
given to public interests must be seriously limited once a legal relationship is complete. 

5.4.3 Towards a procedural understanding 

§395. Two later cases seem to have partially reversed the underlying principle considered 
by the Court. The first (decided by STC 69/96 ) dealt with the dies a quo from which 
interest charges were due if the Treasury was on the losing side and the judgment led to its 
being obliged to honour a debt. Article 45 of the General Budgetary Act ( Ley General 
Presupuestaria ) made an ambiguous reference to the “day at which the judicial resolution 
(...) is notified”. The practice of the Public Administration had been to consider that the 
relevant judgment was not that given at the first instance, but the final one. If this was the 
case, this will amount to a quite unequal position of the individual taxpayers and the 
Administration, as the fomier are obliged to pay procedural interests from the first 
condemnatory judgment. This time the Court was ready to say that the only interpretation 
that could render article 45 of the General Budgetary Act (Ley General Presupuestaria) 
constitutional was the one that would put the Treasury and taxpayers on an equal footing 
and make interest due from the judgment at the first instance. The right to effective 
protection of judges and courts requires that the party which is awarded a judgment is hilly 
restituted in her rights, and this requires that the procedural interest (which is required by 
the basic principles of justice) is due from day one. In the closing paragraph, the Court 
makes a brilliant move towards a relational understanding of the tax relationship, and it 
takes the time to look at the matter from the perspective of the individual citizen 183 . The 
second case ( STC 23/97 ) can be seen as a replay of the fomier, but dealing with a further 
aspect of the privileges granted to the Treasury in its condition of debtor by article 45 of the 
General Budgetary Act (Ley General Presupuestaria ). This time what was subject to 
judicial review was the three-month grace granted to the public administration when it 

182 “la responsabilidad personal del gestor moroso exigible en las vias civil, penal y disciplinaria, asf 
como la responsabilidad politica residenciable en las Camaras parlamentarias, sin olvidar quiza 
la solution mas idonea consistente en modificar el sistema, dando una mayor intensidad a la fuerza 
ejecutoria de las Sentencias”. 

183 STC 69/96, par. 6 . 
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loses its case. The Court found that exempting the Treasury from the payment of the three- 
month interest was clearly in breach of article 14. Although the fact that the Administration 
is subject to the requirements of the principle of budgetary legality might require allowing 
it a period of three months to actually comply with the judgment (this is the constitutional 
ratio of the norm at stake), there is no reason to deny that interest is to be due from the date 
at which the judgment is notified. The Court reflects in its reasoning the argument hinted at 
by the dissenting magistrates in the first judgment of the saga, namely that the privileged 
position of the Public Administration cannot be invoked once a legal relationship is fully 
complete. 

6. THE GENERAL UNDERSTANDING OF THE TAX RELATIONSHIP 

§396. Now that we have considered in some detail the issues raised by the three pillars of 
legitimacy of a tax system, it is time to close this chapter with an analysis of the passages in 
which the Court makes more explicit statements concerning the conception of taxation that 
underlies its specific judgments. This adds further support to the leading hypothesis that 
articulates this chapter, namely, that the Court has moved from an original materialisation 
of tax law to the proceduralisation of its doctrine. This has been fuelled by different factors, 
among which a paramount place is to be assigned to the realisation of the pathologies 
associated with some implications of the material conception of tax law. 

6.1 A materialised understanding 

§397. Most of the judgments on tax matters given by the Court in its first decade can be 
reconstructed as implementing a material understanding of taxation. However, it is not until 
judgment STC 76/90 that we find an explicit formulation of such a conception, hi the case 
at hand, the Court came to review several of the privileges granted to the tax administration 
by the Ley General Tributaria (the Spanish Tax Code). Before tackling each of the specific 
legal problems at stake, the Tribunal Constitutional argued that taxpayers were under a 
special relation of subjection to tax authorities. This was said to derive from the 
constitutional enactment of the general obligation to pay taxes (article 31, paragraph 1 of 
the Constitution). The Court added that this special relation justified not only the basic 
duties of collaboration with the tax administration, but also several limits on individual 
rights. It is worth quoting the relevant paragraph at some length: 

“The constitutional statement of the duty to contribute to the financing of public expenditure 
according to individual ability to pay implies a mandate which binds public powers and citizens 
alike and that is determinant of the nature of the tax relationship. For citizens, this obligation 
implies, in addition to the general submission to the Constitution and the legal order which 
derives from section 9.1 of the basic law, a position of subjection and a duty to collaborate with 
the tax administration in order to guarantee the financing of public expenditure; the essential and 
undeniable public interest in ensuring this goal justifies setting legal limits on the exercise of 
individual rights. For public powers, this constitutional duty imposes specific standards and 
grants special prerogatives aimed at ensuring that taxpayers comply with their duty” 184 


STC 76/90, par 3 : “Esta reception constitucional del deber de contribuir al sostenimiento de los 
gastos publicos segun la capacidad economica de cada contribuyente configura un mandato que 
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This statement has been the object of several criticisms. It has been said to be coined in 
a terminology reminiscent of some doctrines of public law that were far front being on easy 
terms with a democratic theory of law 185 . Sharing the view that the reference to a “special 
relationship of subjection" is far from being happy, it is necessary to say that such a clause 
must be interpreted more as reflecting the peak of the materialisation of tax law rather than 
an indirect authoritarian understanding of taxation. The terminology might be blamed on 
the Court's previous denial of the application of the term “rights” to any active position of 
the public administration. This is supported by the fact that in the very same judgment we 
find some traces of a relational understanding of tax law (something to which we will come 
back to later). 

What is clear at any rate is that the judgment reflects a conception of the tax 
relationship in which priority is given to the public interest embodied by tax authorities. 
This element of publicity is direcdy anchored to a strong conception of the general 
obligation to pay taxes. In its turn, the former is tighdy connected with the financing of 
public expenditure. The superior position attributed to the tax authorities mirrors the 
importance of the tasks assigned to the tax system within the socio-economic constitution. 
However, this formulation makes clear the most troubling aspects of the material paradigm. 
Any reader aware of the constitutional history of Europe might find troubling the 
description of the relationship between tax authorities and taxpayers in terms of hierarchical 
superiority. Similarly, she might be quite reluctant to admit the companion idea of the 
limitation of individual rights in the name of the efficient collection of revenue. 

§398. It is necessary to say that some of these dangers have been mitigated by the very 
invocation of such a doctrine in order to deny the constitutionality of some of the privileges 
granted to tax authorities by some tax norms. For example, judge Rodriguez Bereijo in his 
dissenting opinion in judgment STC 206/93 , and the majority of the Court in judgment 
STC 69/96 argued against the unequal treatment of debtors depending on whether they 
were private individuals or it was the Public Treasury on the basis that it was not possible to 
invoke the special relationship of subjection once the legal relationship was perfect or 
complete 186 . This might remind the reader of the theories aimed at isolating the application 
of tax norms from the foundation of the power to tax on sovereignty 187 . 


vincula tanto a los poderes publicos como a los ciudadanos e incide en la naturaleza misma de la 
relacion tributaria. Para los ciudadanos este deber constitucional implica, mas alia del generico 
sometimiento a la Constitution y al resto del ordenamiento jurfdico que el artfculo 9.1 de la norma 
fundamental impone, una situacion de sujecion y de colaboracion con la Administration tributaria en 
orden al sostenimiento de los gastos publicos cuyo indiscutible y esencial interes publico justifica la 
imposition de limitaciones legales al ejercicio de los derechos individuales. Para los poderes publicos 
este deber constitucional comporta tambien exigencias y potestades espetificas en orden a la 
efectividad de su cumplimiento por los contribuyentes”. 

Sanchez Serrano (1991). 

Dissenting opinion of judge Rodriguez Bereijo to STC 206/93 and STC 69/96 , par. 5. 

See §§256-60. 
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6.2 A procedural understanding 

§399. As it has been repeated several times in this chapter, the second decade of the of the 
Court has been witness to the development of an understanding of tax law and tax 
relationships more in accordance with a procedural paradigm of law. The Court has not 
only proceeded on the basis of revising its previous doctrine, but it has also developed 
some procedural elements latent in its jurisprudence. 

§ 400 . With regard to the relational intuitions that were present from the very first 
judgments of the Court, we can refer to the following. First, it had argued several times that 
tax evasion resulted in an unfair distribution of the tax burden, and more specifically, in the 
shifting of the amounts evaded to those with a stronger civic spirit or with less chances to 
evade taxes 188 . This reveals an understanding of the tax relationship that moves beyond the 
vertical relationship between the individual and tax authorities in order to comprise the 
horizontal relationship between citizens qua taxpayers. Second, the Court had clearly 
denied any substantial equivalence between tax and penal laws, on the basis that the former 
constituted the concrete institutionalisation of the general obligation to share the burdens 
derived from public expenditure 189 . This argument implies a reference to the foundation of 
the obligation to pay taxes not on the power of the state, but on previous duties that become 
translated into an institutional form through law. 

§ 401 . The procedural understanding of tax law was worked out in many different 
judgments. However, we can refer to judgment STC 182/97 as the one in which we can 
find its most elaborate formulation. The reasoning revolved once again around the general 
obligation to pay taxes enacted in article 31, paragraph 1, of the Constitution. The first 
words of the Tribunal Constitutional lead to the impression that it will just reiterate what it 
said in judgment STC 76/90 . We can read that the peculiar position and privileges of the 
State and other public institutions that are granted a power to tax and the legal condition of 
individuals as subjects to such duty needs to be anchored to the general obligation to pay 
taxes. However, the Court stressed the ambivalent or double-sided character of tax 
principles, revealing their role as sources of individual rights, hi fact, they were to be seen 
not only as giving concrete shape to individual duties, but also as fixing limits to and 
entrenching guarantees before the institutions granted with the power to tax. It is once again 
necessary to quote at length: 

“In substantive terms, section 31.1 of the Spanish Constitution states not only the basic principles 
of the tax system, which are at the same time a limit to and a guarantee of individual rights vis-a- 
vis public powers, but also citizens’ rights and obligations concerning taxes enacted by those 
institutions granted with the power to tax. There is a duty to pay taxes according to ability to pay, 
under the conditions and terms and in the amounts determined by statutes, but there is also a 


STC 110/84, par. 3 : “Y parece inutil recordar que en el mundo actual la amplitud y la complejidad de 
las funciones que asume el Estado hace que los gastos publicos sean tan cuantiosos que el deber de 
una aportacion equitativa para su sostenimiento resulta especialmente apremiante. De otra forma se 
producirfa una distribution injusta en la carga fiscal, ya que lo que unos no paguen debiendo pagar, lo 
tendran que pagar otros con mas espfritu cfvico o con menos posibilidades de defraudar. De ahi la 
necesidad de una actividad inspectora especialmente vigilante y eficaz, aunque pueda resultar a veces 
incomoda y molesta”. See also STC 76/90, par. 3 . 

STC 126/87, par. 9 and STC 197/92, par.4 
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parallel right to the legislative assessment of this obligation of solidarity according to such ability 
to pay. The implementation of the tax system is grounded and justified by the general obligation 
to pay taxes, established in section 31 of our basic law. It is only under the light of such provision 
that it is possible to make sense of the specific position in which the State and other public 
powers are placed as holders of the power to tax, and the citizens as obliged by such 
constitutional duty” 190 . 

§ 402 . We have considered in the previous paragraphs that this procedural understanding 
can be seen at work in rescuing the element of participation in self-government implicit in 
the principle of legality (in judgments like the ones of the Budget Act saga), in the working 
out of the absolute limits to the standards of substantive correctness in tax matters (the 
Court has been clearly explicit on the limits to the retroactivity of tax norms), and in a 
reversal of the standpoint from which the privileges granted to the tax authorities are 
considered (as in the cases concerning the terms of payment of debts declared payable by a 
judgment) 191 . 


190 STC 182/97, par. 5 : “Desde una perspectiva material el art. 31.1 C.E. consagra no solo los 
principios ordenadores del sistema tributario, que son, al propio tiempo, limite y garanti'a 
individual /rente al ejercicio del poder, sino tambien derechos y deberes de los ciudadanos 
frente a los impuestos establecidos por el poder tributario del Estado. Existe el deber de pagar 
el impuesto de acuerdo con la capacidad economica, en el modo, condiciones y cuantia 
establecidos por la Ley; pero existe, correlativamente, un derecho a que esa contribution de 
solidaridad sea configurada en cada caso por el legislador segun aquella capacidad. La aplicacion 
de los tributos encuentra su raiz y su justification en el deber general de contribuir que nuestra 
Constitution impone en el art. 31, y solo a partir de el puede entenderse cabalmente la singular 
position que ocupan el Estado y los demas entes publicos como titulares del poder tributario, y los 
ciudadanos en cuanto sujetos de ese deber constitucional”. 

191 This basically refers to the emergence of the individual standpoint as a relevant one (see STC 69/96, 
par. 6 in which the Court explicitly looks at the issue from the point of view of the individual) and to 
the invocation of standards of the common law (generally private law) as applicable to tax 
relationships (something that is sort of anathema for a paradigmatic understanding of tax law). See 
STC 23/97, par. 4, in which the Court makes reference to norms contained in the Code Civil. 



CHAPTER 8 


THE LIBERAL PRINCIPLES OF TAXATION 


"The question is not whether those principles are new or old, but whether they are right or wrong" 
Thomas Paine, The Rights of Man (II) 

“Disengagement from practice produces theoretical hallucinations” 

Richard Rorty, Achieving our country 

"Discussion of standards should be encouraged; otherwise the arguments tend to become entangled with 
purely technical questions and the basic reasons for disagreement never become clear. Attention becomes 
unduly centred on one or a few taxes, to the neglect of promising alternatives. Some important standards 
tend to be overlooked entirely, and the relative weight to be given to different and possibly conflicting 
standards is scarcely thought of" 

Roy Blough and Carl Shoup, A Report on the Federal Revenue System 
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1. LEGITIMACY THROUGH PARTICIPATION 

§403. The engine of a complex liberal theory of democratic tax law is the 
participation of individuals in the making of tax norms 1 . The most compelling 
argument to assert that somebody is obliged to pay a tax is to show that people are 
taxing themselves. To put it in more specific terms, legitimacy is to be derived from 
the right to participate on equal terms in the process of deliberation and decision¬ 
making of tax norms 2 . If this right is honoured, not only would taxes have been 
decided according to a procedure that treats all taxpayers with equal concern, but it 
is possible to argue that there is a better than average chance that the outcome is 
substantively correct 3 . On the basis of the in-built tendency of democracy to produce 
correct results, in other words, on the basis of the epistemological privilege of 
democracy, one can assert the existence of a general obligation to pay taxes. 

§404. The right to participate on equal terms in deliberation and decision-making of 
tax norms is translated in institutional terms into the principle of legality of taxes, 
understood as an operationalisation of the democratic ideal of self-government. 

This leads to two kinds of problems. First, those arising from the specific 
characteristics of the obligation to pay taxes, that require fine-tuning the principle of 
legality to such a context. Second, those related to the legitimacy deficit that arises 
from linking the ideal of self-government with the principle of legality. Not only do 
we have to face the usual difficulties related to the limited legitimacy potential of 
representative institutions, but we also have to deal with some problems that are 
exacerbated within the tax context, like the mismatch between the constituency of 
individuals with political rights and that of taxpayers. This calls for the use of 
institutional imagination in order to find ways of complementing the legitimacy 
credit derived from participation not only by means of resorting to principles of 
substantive correctness, but also through some other techniques that operationalise 
in different ways the ideal of self-government (like the referendum, the legal 
standing of taxpayers to contest public expenditure decisions and so on). At any rate, 
it is important to stress that what is problematic is not the excessive individual 
involvement in political matters, but just the opposite. The crisis of democracy is 
never a matter of overloading the participation potential, but of lack of involvement 
of citizens in political affairs 4 . 


We have made clear that those are not only the ones in charge of quantifying and distributing the tax 
burden among taxpayers but also those concerning the process of implementation of tax norms, but 
that from a purely ‘political standpoint’, the most relevant ones are the former. See §§164. 

For the arguments on why we can “cash” consent into participation in equal and symmetric terms in 
the making of norms, see §§298-9. 

In terms of public correctness, see §§305. 

See Pateman (1970: chapters I y II). Against, Crozier, Huntington and Watanuki (1977). 
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1.1 The Principle of Legality of Taxation 


1.1.1 General Questions 

§405. The principle of legality of taxation (nullum tributum sine lege ) is usually 
considered as an equivalent of the principle of no taxation without representation. 

However, it has been stressed at different points of this dissertation that a liberal 
theory of democratic tax law should be directly anchored to an active conception of 
public autonomy, even if mediated or articulated with reference to the form of law 
and the majoritarian principle. This implies disregarding the substantive equivalence 
between the two. 

Firstly, it is true that even a formal understanding of the principle of legality 
implies a considerable potential for criticism 5 . However, the form of law in itself 
does not necessarily imply the democratic enactment of law. The formal principle of 
legality only requires that taxes should be enacted into a general norm, that they be 
prospective in time and applicable without exceptions. Secondly, the complex theory 
of legitimacy precludes a rough majoritarianism being regarded as a source of 
legitimacy. The majority principle does not offer enough support to lay a claim to 
obedience on the part of legal subjects. Unless the principle of legality is associated 
with the basic properties of deliberation, it does not add much to the legitimacy 
credit of the norms produced according to it. The majority principle is not a self¬ 
standing source of legitimacy, but its value is parasitic upon that of the previous 
deliberation 6 . 


1.1.2 The main requirements of the principle 

§406. To the extent that the principle of legality is anchored to the value of public 
autonomy, to the active participation of citizens in the making of tax norms, it can 
be seen as the main source of legitimacy of the tax system. 

In more precise terms, it requires that the norms that govern the quantification 
and allocation of the tax burden to individual taxpayers are enacted in a statute. Tax 
law doctrine has spelt out this requirement in the more specific claims that the 
taxable event, the identification of the passive subject or taxpayer and the tax rates 
(and those others relevant in the quantification of the final tax) are established 
through a statute. To this we should add that the principle of legality is also said to 
extend to the basic norms concerning the process of tax assessment and compliance 
monitoring, to the extent that they might have an impact upon the final tax to be paid 
or upon the basic individual rights or guarantees. 

Ill The norms that govern the quantification and allocation of the tax burden to 
individual taxpayers are to be enacted into statutes. More specifically, the tax event, the 


5 


6 


As a matter of fact, the history of democracy is related to its unfolding at several points, as we have 
seen in chapter 3. 

See §303. 
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identification of the taxpayer, tax rates and any other factor relevant in the 
quantification of the tax burden should be contained in statutes approved by Parliament. 
The requirement should extend to the basic norms governing tax assessment, 
compliance and monitoring. 


1.1.3 Self-government, its own limits (overloading of participatory institutions) and 
the balancing and weighting with the requirements of efficiency 

§407. Notwithstanding what has just been said, we need to take into account the 
intrinsic limits to the principle itself and the need to balance it with requirements of 
efficiency derived from the goal pursued with the help of the tax institution itself, 
like the adequate provision of the economic means to finance public expenditure. 
This justifies the eventual division of labour between statutes and statutory 
instruments, on the one hand, and between statutes and law-decrees, on the other. 

However, a general theory of democratic tax law should regard these two other 
forms of law as permanently in need of a justification. It should not only require that 
the core of the reserve du loi is respected, but also that the weighing and balancing 
between self-government and efficiency is rendered explicit. On the one hand, 
statutory instruments should be strictly limited to questions of detail or those too 
cumbersome to be decided by representative institutions. Their legitimation should 
be mainly based on the need to avoid overloading representative institutions. On the 
other hand, the law-decree should have a wider scope of action, but a specific theory 
of its limits on tax matters should be developed. The three-pronged test put forward 
by judge Cruz Villalon can be seen as a first step in such direction. First, we should 
determine whether it was or was not possible to aim at this goal through the ordinary 
legislative procedure (that is, whether the urgency necessarily required having resort 
to the decree-law). Second, we should determine the effectiveness of the measure in 
achieving its self-proclaimed goals. Third, it is necessary that the relative position of 
taxpayers is not affected in a relevant way. This means that even if the personal tax 
burden increases, the balance between personal and ad rem taxes, the pattern of 
distribution of the burden between different social groups and sources of income, 
should be roughly the same as before the passing of the decree-law 7 . 

12 ] Norms falling under the material scope of principle [1] cannot be enacted by 
statutory instruments [reglements]. Exceptions to this general principle require the 
weighing and balancing of the requirements ensuing from the principles of self- 
government and efficiency. More specifically, resort to statutory instruments can be 
justified by reference to the functional need of avoiding an overload of participatory 
institutions in matters of detail. 

[3] Norms falling under the material scope of principle [1] cannot be enacted by 
decree-laws. Exceptions to this general principle can be accepted only on the basis of an 
explicit case showing that there are functional needs which require not only 
complementing morality with law, but that the need of enacting an authoritative and 
institutional norm is so pressing that the procedural requirements of legislation would 
frustrate the achievement of the basic tasks of conflict-solving and social coordination 


7 


See STC 182/97 , dissenting opinion by judge Cruz Villalon. 
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in an acceptable manner. This implies that arguments should be put forward in order to 
prove the urgency of enacting the normative contents contained in the decree-law and 
its effectiveness. Moreover, the decree-law should not affect the basic pattern of 
distribution of taxation, and more specifically, the basic tax mix. 


1.1.4 The division of labour between ordinary tax statutes and the Budget Act 

§408. However, the most complex question we have to deal with is the one related 
to the bifurcation of the principle of legality in tax matters. To put it in different 
terms, we have to determine the shape of the correct division of labour between the 
Budget Act and ordinary tax statutes. 

The normative theory of democratic tax law can presuppose that participation in 
tax-making is structured around two different basic moments. First, the enactment of 
specific tax statutes, that define the tax base and the criteria according to which the 
tax burden is to be allocated (from this we can derive the specific tax obligations in 
respect of the act for each individual taxpayer). Second, the approval of the periodic 
(generally annual) budget act, which symbolises the connection at a systemic level 
between taxation and expenditure ( materialised in the printed document of the 
Budget) and which reinforces the original consent of law-making institutions to a 
new one referred to the concrete connection between the two hands of public 
finance. 

[4] Participation in the making of tax norms is articulated in two different moments. 

On the one hand, representative institutions approve specific tax statutes, the content of 
which is governed by principle [1]. On the other hand, they approve periodic (generally 
annual) Budgets. The latter symbolise the systemic connection between taxation and 
public expenditure. 

Assuming that there are good reasons for such division of labour, the democratic 
theory of taxation has to determine how it requires it to be structured in order to pass 
the test of legitimacy. 

The main argument goes as follows. On the one hand, the enactment of tax 
statutes implies the existence of previous deliberation not only by the representatives 
of the people, but generally a non-institutionalised public debate that might have 
rallied political forces so as to include the item on the representative institutions’ 
agenda and that might have fed the institutional debate. This goes quite a long way 
to satisfy the epistemic privilege of deliberative democracy, although there are of 
course many shortcomings in the process to the extent that the norms according to 
which representation is structured are insufficient and to the extent that the 
institutional design is not responsive to the arguments made in non-institutional 
public sphere 8 . On the other hand, the Budget Act enables to make the connection 
between taxation and expenditure at a systemic level quite specific (it might be 
possible to conceive of means to render such a connection more transparent at the 
individual level by means of adequately designing the moment at which tax 


This wider dimension of democracy is present in the attempts of people such as Joshua Cohen and 
Joel Rogers to design secondary associations as a guarantee of this process of filtering back. 
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liabilities are reported). While specific tax acts lack the symbolic and effective 
means to reconnect the two hands of public finance (because the discharge of the 
tasks is assigned to the tax system as a whole, and can only be grasped by means of 
looking at the system as such, and not at specific taxes), the Budget act merges 
several decisions into one. It has a high symbolic meaning and a capacity to 
introduce specific adjustments into tax norms in order to improve their performance 
in respect of redistribution and the management and steering of the economy, to the 
extent that the procedure through which it is approved reduces the scope for 
deliberation dramatically. 

§409. On this basis, it is possible to say two things. First, that the selection of tax 
bases and the quantification and allocation of the obligation should be trusted to 
ordinary tax statutes, that are in a better position to redeem their claim to legitimacy 
due to their deliberative pedigree. Second, that statutes themselves can trust some 
functions of fine-tuning to the Budget Act, so that it is possible to improve with its 
help the discharge of basic functions of redistribution and management and steering 
of the economy. 

[5] The peculiar nature, contents, and procedure of approval of Budgets requires 
limiting their normative content on tax matters. On the one hand, the basic tasks 
concerning the quantification and distribution of the tax burden should be exclusive of 
ordinary tax statutes, according to principle [1]. On the other hand, the fulfilment of the 
tasks of redistribution and management of the economy justifies the marginal 
amendment of tax norms in the Budget. The Budget is specially apt to fine-tune tax 
rates. 


1.1.5 Some remarks on the constituency problem 

§410. There is always a certain mismatch between those individuals who are 
equipped with political rights and thus can be said to have an equal right to 
participate in the deliberation and decision-making of law and those who are 
burdened with the obligation to obey the law. In some cases (tourists, temporary 
residents) there is no major issue from the standpoint of legitimacy. The case for 
compliance can be based on the rough substantive correctness of these norms. 
However, when we deal with permanent residents the legitimacy problem clearly 
comes to the fore. Some authors have even indicated that the democratic character of 
the political system itself is threatened once we pass a certain threshold of 
disenfranchised population. 

By focusing on taxation we can render the legitimacy deficit crystal clear 
(paying taxes is clearly a burden, and if the person paying them has no political 
right, it is to be seen as a fully externally imposed one). For such reason, the general 
theory of democratic tax law can be used in order to support the enlargement of the 
constituency of those granted political rights, subject to the exclusive condition that 
they have a permanent link with the political community in question 9 . 


9 


Rubio Marin (1998). 
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At the same time, the focus on tax matters makes it clear that political rights 
should not be anchored to any theory of citizenship as loyalty. Tax phenomena show 
that we can only conceive of democratic legitimacy by means of conceiving 
membership in plural terms, and based on the effective involvement with a given 
community 10 . As has already been said, a democratic theory of tax law should deal 
with the problem with the help of a theory of citizenship structured around the idea 
of plural and differentiated membership 11 . This abstruse formulation boils down to 
the simple idea that we are related to different political communities and its 
corollary that we might be liable to pay taxes in different communities. On the one 
hand, it constitutes a refutation of what might be called the paradigm of the 
sovereign state, or in other words, the idea of an exclusive and bilateral relationship 
between nationality and taxation. Such a paradigm was never adequate, and it proves 
even less adequate now 12 . Its failure is reflected not only within states (as the process 
of decentralisation is make increasingly clear) but also at a supra-national level. The 
conflict of tax jurisdictions reveals the increasing frequency with which individuals 
have economic and political links with more than one state. It is mainly the 
predominance of the paradigm of the sovereign state what blocks an adequate legal 
understanding and regulation of the problem. On the other hand, this paradigm 
conceives different kinds of attachments to political communities, depending on 
whether the individual is related to them through political, economic or physical 
links. Full citizenship will apply to those who are linked in all sense. A mere 
physical or economic link is associated to a weak form of membership. A more 
controversial status would apply to those with permanent economic links that are 
physically related to the community 13 . 

16 ] The mismatch between the constituency of those called to pay taxes and those 
who have a right to participate in the deliberation and decision-making procedures that 
lead to the enactment of tax norms needs to be solved, in the case of permanent 
residents, by means of acknowledging them the aforementioned rights. 


1.2 Beyond the principle of legality 


1.2.1 Legal standing to challenge public expenditure decisions 


We can see some of the most recent cases on direct taxation brought before the European Court of 
Justice as bringing to the fore this sort of questions. See C-80/94, judgement of 11 August 1995, 
Wielockx and C-107/94, judgement of 27 June 1996, Asscher. 

This requires spelling out the implications to be derived from the existence of a plurality of 
institutions, the practical need of reducing them to only a handful and the convenience of preferring 
territorial criteria to such effect. 

It is a long time since the idea that only nationals and all nationals were to pay taxes. This is reflected 
in the tax liability of permanent residents and those related to the community through economic links, 
and the general tendency not to tax nationals that are abroad and have no economic link with their 
state. 

This was already indicated by Griziotti (1929). 
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§411. The chance to participate in the making of tax law can be increased indirectly, 
by means of expedients such as extending the legal standing to challenge public 
expenditure measures before courts or the possibility to decide through referenda 
basic questions of the design of tax systems and so on. 

Although the idea of giving individuals legal standing to contest public 
expenditure was originally based on the consideration of taxpayers as counterparts 
of stockholders whose property interest is sufficient to maintain an action for relief 
from misconduct by public officials 14 , the basic intuition behind this technique could 
be detached from its privatist origin and turned into a means through which political 
associations could rally to defend diffused public interest. 


1.2.2 Referenda 

§412. Some authors have shown a great enthusiasm for the democratic potential of 
referenda on tax matters. The argument usually goes that they constitute a sort of 
alternative to representative democracy, which embody the values of direct 
participation of the people, who are given a direct voice regarding a specific issue 15 . 

A general theory of democratic tax law should be aware of the risks involved in 
the majoritarian component of the referendum, which might undermine the 
manufacturing of legitimacy with the help of deepening the deliberative element 16 . 
Thus, referenda should be conceived not as providing legitimacy per se to a decision 
adopted through them, but only in case that they are preceded by adequate 
deliberation, so that the political decision-making reflects a wider discussion within 
the public sphere. The complex character of some tax questions requires that the 
issues to be decided are presented not in isolation, but with all their related 
consequences. Thus, the American experience with tax referenda indicates that they 
tend to be used in order to introduce constitutional amendments the consequences of 
which have to be later on further elaborated by the legislature. 

1.2.3 Taxes as political participation 

§413. The formal duties which citizens have in a democratic tax system (and 
especially, regarding personal income tax) can be used in order to gauge their 
preferences. This can be interpreted as a way of deepening political participation in 
the process of allocation of public expenditure, although the move is ambivalent 17 . 

Innovative experiments have been conducted in this field. Taxpayers can be 
asked whether they would like their tax contribution to be partially applied to a 


14 See Taxpayers suits as a means of controlling the expenditure of public funds (1937, 1276) 

See, for example, Nabais (1998). 

Cf. the controversial judgment of the Corte Costituzionale in its judgment of January 30th, 1997. It 
concerned the constitutionality of holding a referendum on tax witholding at source. 

See Levmore (1998). 
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certain task 18 , or even for which goal among a set of goals they would like the 
money to be applied 19 . The mechanism can even be more subtle, and try to render 
preference-revelation more authentic by associating the expression of such 
preferences with an economic burden on the part of the taxpayer (as it is the case 
with charitable deductions). 

Major problems remain with the question of which expenditure decisions should 
be left to this form of political expression. There are good arguments for saying that 
this measure, which prima facie stimulates participation, might result in a 
weakening of the political process. On the one hand, the constituency is limited to 
those filling in a tax form, and to the extent that an economic burden is placed on the 
taxpayer, ability to pay (i.e., personal wealth) might condition the ability to vote and 
the weight of the personal vote on the final outcome On the other hand, the set of 
questions which are solved through it are clearly politically loaded, and delegation 
might be motivated for pure strategic reasons. 

However, the mechanism seems to be quite appropriate to deepen the democratic 
legitimacy of the allocation process, introducing a new source of information. That 
is especially true to the extent that the constituency of taxpayers is enlarged, the way 
of extracting such information is sophisticated without rendering the formal duties 
associated with tax obligations too complex. 

[7] Formal obligations, like obligatory reporting of economic activities to tax 
authorities, could be transformed into mechanisms of collecting further information on 
individual preferences concerning public expenditure. A democratic theory of tax law 
would welcomes such kind of development if that it is combined with the provision of 
comprehensive information on the relations between public expenditure and taxation 
and if preferences are translated into policies in a way neutral to the ability to pay of 
taxpayers. 


2. LEGITIMACY THROUGH SUBSTANTIVE CORRECTNESS 

§414. A second layer of principles enlarge the legitimacy credit of the tax system by 
means of ensuring that concrete tax norms comply with certain material standards 
that constitute the concrete operationalisation of certain individual rights (associated 
with private autonomy) in the context of allocation and distribution of the tax 
burden. 

We should distinguish two main sets of them. On the one hand, we have those 
that concern the way in which the tasks which are peculiar to the general obligation 
to pay taxes are discharged, namely, the translation of the background duty into a 
monetary form, the allocation of the tax burden according to principles of 
distributive justice, and the cancellation of any contextual reference that might be 
implicit in the background duty when formulating the primary obligation. On the 

18 US taxpayers can decide whether or not to use some dollars of their tax liability to the Presidential 
Election Campaign Fund, according to 26 USC § 6096 (1994). 

19 That is the case with the mechanism contained in the Spanish Income Tax, which allows the taxpayer 
to allocate a percentage of her tax liability to the expenses of a religious confession or to general 
social purposes. Or with the mechanism contained in the Italian Income tax, which allows the 
taxpayer to decide which religious confession will get a percentage of her tax liability. 
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other hand, we have principles that deal with the quality of tax norms, and that 
revolve around the general principle of legal security. Those can be seen as 
procedural constraints that are not aimed at guaranteeing the participation of the 
taxpayer in the process of tax-making (as was the case with the ones considered in 
the previous section) but to prevent that the poor quality of tax norms leading to the 
undermining of individual rights. 

§ 415 . As already indicated, the general obligation to pay taxes discharges at the 
very least three tasks that constitute a peculiar form of organising the translation of a 
background duty into an obligation that requires the co-ordination of the action of 
many different individuals in order to achieve a certain goal. Such goals are: (1) 
monetarising the background duty, or in other words, linking the manifold and 
horizontal particular duties that we have vis a vis other members of the political 
community to simple and vertical obligations to pay certain amounts of money; (2) 
distributing the tax burden according to the logic of distributive justice, something 
that implies rendering specific the demands made by the different tasks assigned to 
the tax system (that we saw were basically financing public goods, redistributing 
and giving a hand at the management and steering of the economy); (3) cancelling 
any contextual reference that might be implicit in background duties. It might be 
convenient to repeat also that such tasks can be distinguished from a logical point of 
view, but that concrete tax norms might discharge more than one role at the same 
time (something that might lead to some different qualification of the tasks 
performed by a specific tax norm in some concrete cases). 

§ 416 . The tax system increases its legitimacy credit to the extent that such a three¬ 
fold process is checked by the substantive principles of equality and ability to pay. 
However, to say this is to leave things at a quite abstract level. We can make them 
more specific by means of distinguishing the principles applicable to the such tasks. 
On the one hand, the monetarisation takes place through the process of definition of 
the different tax bases, while the distribution of the tax burden according to the logic 
of distributive justice is related to the tailoring of each obligation to the personal 
ability to pay of each individual. On the other hand, we should combine such criteria 
with the consideration of the two different kinds of relationships that are related to 
the tax obligation. This implies considering that the general obligation to pay taxes 
is at the same time an obligation grounded in the horizontal relationship between all 
members in a relevant sense of a political community, something that requires 
relational standards which ensure that the distribution is fair among them, and as a 
vertical relationship between the individual and tax authorities, this requires 
respecting absolute or substantive standards protecting fundamental individual 
rights. 


2.1 Principles concerning the definition of tax bases 
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§ 417 . The task of monetarising the obligation to pay taxes is performed by means of 
defining the different tax events and the norms according to which tax bases are 
determined by reference to them. This is the same as saying that monetarising 
consists in the selection of economic events or transactions that betray an ability to 
pay on the basis of which an individual can be called to contribute to the financing 
of the burden derived from the tasks assigned to the political community. This task 
corresponds to what the Spanish TC defined in oracular terms as looking for wealth 
where wealth could be found. It also corresponds in general terms to what Italian 
authors denominate as the absolute ability to pay 20 

[8] All events that betray an economic might should be considered as tax bases in 

order to calculate individual tax burdens. 


2.1.1 Relational principles: Generality as the embodiment of equality 

§ 418 . In relational or horizontal terms, this task should be checked by the principle 
of generality. This constitutes a specification of the principle of equality which 
requires that all contribute on the same equal terms. That is, all events that betray an 
economic might should be considered as a potential tax base in order to calculate the 
individual tax burden to be borne. 

§ 419 . A general theory of democratic tax law should insist that the tax base should 
not be necessarily limited to the flow of income, be it defined in terms of accretion 
or expenditure. Of course, any direct or indirect manifestation of a flow of income 
constitutes a sort of intuitive tax base. However, the taxation of wealth, or 
accumulated capital, should not be taboo, to the extent that it is justified by 
reasonable arguments. These are to be found in the arguments for assigning to the 
tax system a redistributive role. This is especially the case in respect of the 
rationales related to the purchasing of legitimacy for the entire or whole tax system. 
The injustice of the original allocation of economic resources and the entrenchment 
of rules of transfer that allow for the inter-generational transfer of economic 
inequalities count as powerful reasons that require that wealth is enlisted to the task 
of financing public expenditure. 

19] Tax bases should not be limited to events consisting in the flow of income, but 

should include the possession of wealth or stocks of capital or economic resources. 

§ 420 . Although the personalisation or tailoring of the obligation to the individual 
needs and capacities is something that corresponds to the allocation of the burden 
according to the principles of distributive justice, we must consider as part of what is 
required by the objective principle of ability to pay that the latter is not defined by 
reference to any economic resources of the individual, but only those that exceed a 
certain amount of money corresponding to the social minimum or the subsistence 
income. Although this might be a concept not very susceptible to a precise 
definition, it is quite clear that the social minimum should be sufficiently high as to 


20 


See Giardina (1961). 
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allow individuals to be fully functioning members of the political community to 
which they belong, according to the rationale for redistribution based on insurance 
against economic destitution. The sharpest edge of this principle corresponds to the 
need to imagine ways not only for ensuring the minimum effectively in respect of 
direct taxes like Income Tax (for example, by cross-reference to the amounts fixed 
by the legislator herself when adopting expenditure decisions 21 ) but also for 
entrenching the minimum in respect of indirect taxes. This might be done by means 
of refunding the amount paid in consideration of indirect taxes through a tax rebate 
on the Income Tax. 

UO] The amount of income corresponding to the subsistence income should be fully 

exempt from taxation. 

§ 421 . A further remark that must be made is that the most problematic question 
refers to the impact that the task of giving a hand with the management and steering 
of the economy might have upon the other goals that are characteristic or proper of 
the tax system. The general proviso is applicable here (a complete theory of 
democratic tax law would further develop the issue), noting that the question of the 
non-revenue purposes of taxation has been partially dealt with already. 

2.1.2 Absolute limits: the subjective and objective reference to the taxpayer 

§ 422 . The recruitment of tax bases is also checked by absolute principles, that refer 
to individual rights in a direct way, without any need to make reference to a term of 
comparison, or in other words, to the way in which other taxpayers are being treated. 

There are two basic principles in this regard. First, any citizen can contest the 
obligation to pay taxes to the extent that she is called to do so on account of a fact or 
event that has not taken into account the ability to pay. Although very crude forms 
of taxation (like the poll tax) are clearly to be regarded as in breach of such a 
principle, it should be engaged to contest the legal fictions that are sometimes used 
in order to get around problems of gathering of precise and objective data. A general 
theory of democratic tax law should be suspicious of such fictions or presumptions, 
and it should condemn them for sure when they do not even admit proof to the 
contrary (in technical terms, when they are constructed as presumptions iuris el de 
iure). The proper way to proceed for a democratic tax system is to define tax events 
and to quantify the tax base by reference to public or inter-subjectively defined 
criteria. Second, a proper subjective link between the individual and the tax event is 
to be required for any tax liability to be acceptable. This implies that taxes are 
always to be referred to the individual subject and that the imputation of an act to 
such individual requires that it can be attributed to him in a relevant respect. This 
supposes a prohibition of collective and joint and several liability unless based on 
grounds that can be fully justified. 

[11] Individuals can contest their tax burden when they are called to contribute on 

account of an event that does not betray an economic might in objective terms. 


21 


Marin Barnuevo (1996). 
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L12] Individuals can contest that they are called to contribute on account of an event 
for which cannot be attributed in a substantive way to them. 


2.2 Principles concerning the allocation of the tax burden according to distributive 
justice. 

§ 423 . As has already been indicated, the other main task discharged by the general 
obligation to pay taxes is the allocation of the tax burden according to the logic of 
distributive justice. This basically means transcending the mere monetary value of 
income, and tailoring the amounts to be paid by each individual to their effective 
ability to do so. To put it in different terms, it implies cashing in the principle of 
objective ability to pay into a subjective one, that takes into account the personal 
circumstances of each individual when compared to others according to a list of 
relevant factors complied by the tax system itself (relational aspect) and that checks 
that the burden is not determined in such a way as to undermine the basis of the 
socio-economic system (something that implies ruling out a destabilising use of the 
tax system against its basic institutions, namely allocation of economic resources 
through private property and definition of the rules of exchange and transfer 
according to the market-model). 

This corresponds to what was referred to in the previous chapter as the 
comprehensive conception of tax justice (related to the repeated claim by the 
Tribunal Constitucional that tax justice cannot be reduced to the allocation of the tax 
burden respecting the basic requirements of the principle of ability to pay), and to 
what some Italian authors define as the individual or subjective ability to pay. 

2.2.1 Relational Principles: Subjective Ability to Pay 

§ 424 . The distribution of the tax burden according to the logic of distributive justice 
requires that we transcend objective ability to pay in a double sense. First, by means 
of taking into account the list of relevant facts that allow us to graduate either the tax 
base or the tax debt to the peculiar circumstances in which the individual is placed, 
and which affect positively or negatively her ability to contribute to the pool 
financing common expenditure. Such circumstances must be supported by 
substantive reasons, that might be found either in other legal branches or in the 
rationales for redistribution. For example, it is quite clear that the fact that a person 
suffers serious mental or physical handicaps should be taken into account and her 
tax liability reduced or mitigated accordingly. Second, by means of graduating the 
tax burden according to the individual ability to pay. This is generally implemented 
through a complex tax formula that calculates the tax burden from the tax base by 
means of applying a number of tax brackets to it. It implements the underlying 
principle, namely, that the individual ability to pay tends to increase more than 
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proportionally when income grows. This is supported by a mild version of the 
intuition that income has a decreasing marginal utility 22 . 

[13] Overall tax liability should be graduated by reference to the personal 
circumstances of the taxpayer. That is done by means of taking into account a series of 
objective factors which operationalise constitutional values of the tax system 

[14] Overall tax liability should be graduated according to the individual ability to pay. 

The overall tax burden should increase progressively as ability to pay does so. 


2.2.2 Absolute limits: Non Confiscation 

§ 425 . The principle of non-confiscation has a dual or Janus-faced character. On the 
one hand, it must be conceived as providing additional and unconditional protection 
to those individual rights related to the socio-economic arrangements characteristic 
of a market economy 23 . Among these, we find the right to private property but also 
the right to work or the institutional guarantee of free enterprise. The principle of 
non-confiscation renders it clear that it is not possible to invoke distributive justice if 
this results in undermining the right to private property or the basis of market 
exchange. However, the degree of protection is related to the constitutional 
definition of the relevant rights. A right such as that of private property is far from 
having a given meaning, and must be described more as a concept which can be 
interpreted according to many different conceptions 24 . Moreover, it has already been 
argued that there is no good reason for which tax bases should be limited to income. 
On the contrary, there are good arguments in favour of taxing cumulated capital in 
order to avoid inter-generational inequalities or to make good past wrongs in the 
distribution of property rights 25 . Taxing wealth, or the accumulated stock of capital, 
is not precluded by the protection of property rights 26 . 

On the other hand, the principle of non-confiscation constitutes a negative 
statement of one of the basic principles of legitimacy through substantive 
correctness, namely, the principle of allocation of the tax burden according to 
criteria of distributive justice. That is, confiscatory taxes must be seen as infringing 
not only individual rights, but also one of the basic principles of tax justice. This 
implies that the concrete scope and positive strength of the principle is partially 
dependent on the normative legitimacy of the tax system as a whole. 

Knight (1967). 

Cf. §§20-1. 

Honore (1987, 165): “I now list the standard incidents of ownership. They may be regarded as 
necessary elements in the notion of ownership, in the following sense. If a system did not admit them, 
and I did not provide for them to be united in a single person, we would conclude that it did not know 
the liberal concept of ownership, though it might have a modified version of ownership, either 
primitive or sophisticated. But the listed incidents, though they may be together sufficient, are not 
individually necessary conditions for the person inherence to be designated owner of a particular 
thing. As we have seen the use of ‘owner’ will extend to cases in which not all the listed incidents are 
present”, [my italic]. The key idea is that property is a bundle of rights. 

Cf. §§244ff. 

See §419. 
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These two dimensions of the principle of non-confiscation, and the relationship 
in which it stands with individual rights and the general principles of the tax system, 
make it clear that it is simply impossible to determine in mathematical terms when 
the principle is infringed. The appreciation of an infringement of the principle must 
be based in the weighing and balancing of the relevant reasons which apply to those 
cases in which a violation of this absolute standard is alleged. 

Thus, the attempts to give a numerical formulation of the principle attempted by 
some Courts is simply futile. That is not only due to the problems with providing 
evidence of the effective tax burden supported by each taxpayer (it is not impossible 
to do so; Courts in activist states have become familiar with macroeconomic and 
statistical arguments which might offer quite accurate assessments of global and 
particularised individual tax liabilities). It is basically because such figures are quite 
artificial, no good beforehand argument can be offered for them and. consequently, 
they can provide no guidance in future disputes. We could take two examples. The 
Argentinean Supreme Court established in several rulings, the leading case being 
Dona Rosa Melo de Cane (1911) that the rate at which estate taxes were calculated 
could not exceed 50% of the tax base. However, more than forty years later, in the 
Carlos Vicente Campo judgment (1956) it fixed the threshold at 33%. Tax scholars 
indicate that in no case the Court offered weighty reasons for such figures 27 . The 
Court seems to have avoided such numeric exercises in its recent cases 28 . More 
recently. The German Constitutional Court came to the conclusion that the overall 
tax burden could not exceed 50% of income 29 . Even if the judgment was 
instrumental to quashing positive tax provisions, one could doubt whether it will 
have more than a symbolic political meaning. 

[15] Neither the tax system nor specific tax norms should exhaust the economic might 
of an individual. Whether that is the case is something that should be determined 
applying the principle of proportionality. It is also forbidden that either the tax system 
or an specific tax norm discourages economic activity as such (something to be 
distinguished from incentives or disincentives to specific economic activities). 


2.3 Tax Security (stability and certainty of the tax system) 


2.3.1 General Formulation 

§ 426 . A further set of substantive principles, compliance with which increases the 
legitimacy credit of the tax system, checks the substantive quality of the procedure 
of tax-making and of its outcome, so that there is no infringement of individual 
rights. This is generally associated with the principle of legal security in tax matters, 
or to put it more briefly, of tax security. 


Naveira (1997, 218ff). 

Naveira (1997). 

Judgment of 22 June 1995, BVerfGE 93, 121, at 136. 
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§ 427 . Such a principle has different dimensions than that concerning the political, 
public and private dimensions of the problem. First, a certain quality of procedures 
and outcome constitutes a basic presupposition of deliberative democracy. On the 
one hand, tax norms should be drafted as clearly as possible, in order to make it 
possible for people to participate in the process of tax-making in a meaningful way. 
This is so because only if citizens understand the tax system they will be able to 
structure their arguments concerning potential changes and amendments in a 
relevant way. On the other hand, the general theory of democratic tax law requires 
that the tax system is structured on the basis of the self-assessment of individual tax 
liabilities. The realisation of such an ideal is fully dependent on the clarity of tax 
norms. The clearer the norms are, the more chances that each taxpayer can deal with 
tax norms on her own. Second, the legitimacy of decisions adopted within a 
deliberative process requires striking a balance between the continuous replenishing 
of the legitimacy credit of the tax system by means of reopening deliberation and 
decision-making of tax norms and the need for stability in the system that maximises 
the chances that individuals can proceed to tax themselves not only at a legislative 
level, but also at the level of calculating their tax liabilities. Finally, there is a private 
dimension, related to the need for predictability of tax norms related to the 
opportunities which the taxpayer should be given to act fully aware of the tax 
consequences of her economic activities, and that implies a prima facie prohibition 
on sudden and unexpected tax changes. 


116 ] Tax norms should be drafted as clearly as possible, in order to (1) foster 
participation in the process of tax making in a meaningful way (political dimension) (2) 
allow for the self-assessment of tax liabilities (public dimension ); (3) render tax 
liabilities predictable so that private agents take decisions in full awareness of the tax 
consequences of their decisions (private dimension). 


2.3.2 The concrete problem of retroactive tax legislation 

§ 428 . All the different dimensions and rationales that have just been mentioned are 
at stake in respect of the retroactive application of tax norms, or in other words, the 
application of newly enacted norms to events that have already taken place or that, 
though not fully complete yet, have entered the legal world of facts before the tax 
norm at stake was enacted. 

A general theory of democratic tax law should start by stressing that the 
characteristics and structure of tax norms precludes the immediate and unqualified 
application of the principle of non-retroactivity characteristic of criminal norms to 
tax dispositions. This must be supported not only by the general description of the 
characteristics of the obligation to pay taxes, but also by the concrete analysis of the 
role played by coercion in tax matters. 

It should next distinguish the different possible cases of retroactivity. We have 
already gained some knowledge on the matter when dealing with the categories used 
by the Spanish Constitutional Court. On the one hand, we should deny that there is 
any problem of retroactivity when the norm applies to legal events posterior to its 
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enactment, be they absolutely new or the periodical consequences of an enduring 
legal relationship Absent any specific commitments on the part of the legislator, the 
period within which each tax is collected indicates the time-limit within which a 
certain tax norm should be considered to be applicable. We could argue that sudden 
changes in legislation, even if completely prospective, also undermine individual 
legal security, but they do not pose any problem from the standpoint of retroactivity. 
On the other hand, the retroactive application of tax norms to fully complete legal 
relationships seems to be completely prohibited by the principle of legal security, on 
the basis that doing so might pave the way for an arbitrary redefinition of the basic 
elements of a market economy. The most interesting questions from a theoretical 
standpoint concern the middle ground of norms that are applicable to legal 
relationships or economic which were in the making at the time the new legislation 
was enacted. The question of whether they comply or not with the principle of legal 
security is something that might be determined on the basis of weighing and 
balancing the different principles at stake. 

A general theory of democratic tax law should prescribe that in doing so, 
attention is paid not only to the extent to which the individual could not expect the 
change to take place (so that he might have planned his economic transactions 
without taking into account such changes, that is, the private dimension of legal 
security), but also the goal that is aimed at through retroactive application and the 
alternative means available to implement it, and finally, the distributional 
consequences of such a decision. It can be said that a presumption of legitimacy 
would exist to the extent that such a measure does not imply any impingement upon 
the basic principles of deliberative democracy and to the extent that it does not 
introduce major changes in the distributional patterns of the tax burden among 
different income levels and sources. 

[17] There is no general or unqualified indictment of retroactivity of tax norms. We 
should distinguish three different cases: First, there is absolutely no limit to the 
prospective amendment of tax norms (although their sudden and repeated change might 
pose problems from the standpoint of legal security as a general principle). Second, the 
modification of the tax regime of legal or economic events which were on the making 
when the new legislation was enacted requires weighing and balancing the different 
principles at stake. Account should be taken of the predictability of the change, the 
legitimacy of the goal pursued through the amendment, the effectiveness of retroactive 
legislation to such effect and the extent to which the change might impinge upon 
democratic deliberation or alter the basic pattern of distribution of taxes. Third, the 
modification of the tax regime applicable to fully completed legal relationships should 
be exceptional. It should be conditioned to a more severe weighing and balancing of the 
aforementioned facts. 


3. LEGITIMACY THROUGH GUARANTEED IMPLEMENTATION 

§ 429 . The application of general laws to concrete circumstances cannot be regarded 
as a mechanical operation. The context of application of a norm might give rise to 
questions that have not been considered or dealt with by the norm itself. As has 
already been said, when the time comes to derive concrete consequences from the 
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norm, it is clear that we cannot avoid solving such questions in one way or another 30 . 
We have no option but to become involved in interpretation, but interpretation 
implies a creative jump that necessarily reopens the legitimacy question. However, it 
is necessary to add that the institutional character of the legal system reduces the 
extent of this new legitimacy deficit. The interpretative possibilities open to legal 
operators are tied to legal norms and judicial precedents. The set of principles that 
correspond to legitimacy through guaranteed implementation ensure that the 
legitimacy gap derived from the context of application of norms is basically filled in 
by ensuring respect for individual rights in such procedure. 

§ 430 . A complete theory of guaranteed implementation of tax norms will have to 
rely on a general theory of democratic law, and more specifically, on a general 
theory of procedural guarantees 31 . This is because the set of problems characteristic 
of the application of taxes are not essentially different from those of legal norms in 
general. All peculiarities of the application of taxation are either related to the 
specific tasks assigned to tax norms or to the institutional structure through which 
the diffused interests of taxpayers and citizens are articulated, that is, the tax 
administration. 


3.1 The Nature of tax norms and their interpretation 

§ 431 . The relevance of the question how we should interpret tax norms derives from 
the widespread conceptualisation of taxes as equivalent to criminal laws with regard 
to their possible impact upon individual rights. According to a purely formalistic and 
command-theory analysis of law, it is clear that the obligation to pay a tax is not so 
different from that of paying a penalty or a fine. In spite of the plausibility of the 
criticisms addressed to such general conception of taxation 32 , it continues to underlie 
a good deal of the analysis of specific tax questions, like the issue of the 
interpretation of tax norms 33 . Thus, it is not uncommon to read that tax laws should 
be considered as odious , that we cannot proceed to apply them in an analogical way 
or that they should be interpreted narrowly because they limit individual rights (in 
dubio contra fis cum). This idea can be traced back at least to the Digest: “non puto 
delinquere eum qui in dubiis quaestionibus contra fiscum facile respondent” 34 . 
Antonius Peregrinus seems to have been the first to establish a link between tax law 
and criminal law, which would justify the strict interpretation of tax provisions, and 
also to analyse tax charges in terms of claims over property possessed by the 
taxpayer until the tax authorities actually took possession of the goods or money 


Cf. §§320ff. 

Cf. Weinberger in MacCormick and Weinberger (1986, 217): “The probability of arriving at just 
decisions (at decisions in accordance with the law) can be maximised by a fair organisation”. 

Cf. §§193-4. 

But not only. Its impact is also quite clear in the qualification of tax laws on what regards the 
recognition of tax judgments according to the conflicts of law rules (private international law). 

10 Dig. De jure fisci, XLIX, 14. 


34 
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which satisfied the tax credit 35 . The principle was recycled by the formal paradigm 
of tax law as providing a further protection of individual rights against an institution 
that was clearly anomalous. In a more complex move, it was also accepted within 
the material paradigm of tax law, although its practical effect was severely 
undermined by the contemporary acceptance of characterisation of taxable events 
according to the “economic reality”. In such a context, the peculiarities of 
interpretation of tax law were seen as a sort of collateral for the expanded role of tax 
institutions themselves, as a sort of alternative to a conceptualisation of the tax 
relationship in which tax norms are seen as the source of both rights and obligations 
of taxpayers. 

However, once we reject an association with Holmes’ bad man but turn to the 
reasonable citizen, and look at legal phenomena from the internal point of view, we 
might come to quite different conclusions. A general theory of democratic tax law 
should assert that there is no basic difference between the application of tax norms 
or of any other norm. Tax laws are not exceptional norms. Once we anchor their 
justification to the general obligation to contribute to the financing of public 
expenditure, we find ways of reconnecting tax to the background duty it 
institutionalises. The basic move is that of normalising tax procedures, guaranteeing 
the right of the individual to intervene in the application process, while at the same time 
justifying the peculiarities which the process presents, so that the legitimacy of the 
obligation to pay taxes is preserved. 

118] Tax norms should be interpreted in the same way as ordinary legal norms are. 


3.2 Specific problems of application of tax law: the role of tax authorities 


3.2.1 The tax administration as an agent of taxpayers 

§ 432 . A general theory of democratic tax law should rely on the characterisation of 
the general obligation to pay taxes as a public and multilateral 36 one in order to 
assert that the tax administration must be conceptualised as the agent of the diffuse 
interest of taxpayers in the general observance of the tax system. In a nutshell, its 
peculiar role and powers are to be justified by its role as a proxy of taxpayers, 
through which the diffused background rights that pre-date the institutionalisation 
of the background duties through the general obligation to pay taxes are given an 
adequate protection 37 . This is not be interpreted as the legitimation of the granting of 
unlimited powers to tax authorities, but just as a further constrain on the exercise of 
its delegated powers. We have already argued that the rights that appertain to each 
individual to require all other members to comply with their duties (a right that it is 

35 

Antonius Peregrinus, "De juribus et privilegiis fisci", quoted by Scailteur (1952, 335). 

36 Cf. §163 and §§190ff. 

37 

Cf. §190. Cf. Rawls (1999a, 40), for a similar line of reasoning, concerning state powers on public 
security matters. 
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difficult to exercise to the extent that the determination of the concrete object of the 
duty is difficult to determine) is centralised into the specific competencies of the tax 
administration to monitor and require compliance on the basis of the specific 
obligations that derive from the tax system 38 . In such a way, the theory of 
democratic taxation reinterprets the role of the tax administration and binds it to 
democratic programming 39 . 

119] The tax administration should be seen as an agent of taxpayers. The public 
interest it embodies is not merely a revenue interest, but one in the fair application of 
the tax system. It must be justified by reference to the diffused rights characteristic of 
the horizontal relationship between taxpayers which is in the background of all tax 
relationships. The tax administration institutionalises such active position in relation to 
tax obligations. 


[20] The implementation of tax norms should be based on the self-assessment of 
taxpayers. 


3.2.2 Revision of some of the traditional privileges of the tax authorities on the 
basis of the characterisation of the tax administration as a proxy of taxpayers 

§ 433 . The characterisation of the tax administration as a proxy of the diffuse interest 
of individuals in the fair and effective implementation of the tax system must be 
seen as an interpretative key with the help of which we can filter the revenue interest 
and the tax privileges that have been traditionally assigned and granted to the tax 
administration. In the last chapter we saw how the Spanish Tribunal Constitucional 
has done so by means of both quashing some provisions or re-interpreting others in a 
way that can be rendered compatible with a democratic conceptualisation of 
taxation. 

We need to recycle the traditional privileges of the tax administration. This 
requires avoiding both the uncritical acceptance of privileges anchored in a bilateral 
conception of the tax relationship and the liberist temptation to neglect the public 
interest in a fairly implemented tax system. 

1211 Procedural guarantees applicable to criminal procedures should be applicable to 
the tax procedures (the procedures through which tax norms are implemented) only to 
the extent that they might lead to criminal sanctions (even if indirectly through a later 
criminal procedure) and that they are adequate to the nature of the tax relationship. 


Cf. §187. 

39 See Habermas (1996a, 150): “We can interpret the idea of the constitutional state in general as the 
requirement that the administrative system, which is steered through the power code, be tied to the 
lawmaking communicative power and kept free of illegitimate interventions of social power (i.e., of 
the factual strength of privileged interests to assert themselves). Administrative power should not 
reproduce itself on its own terms but should only be permitted to regenerate from the conversion of 
communicative power”. 



AS A SORT OF CONCLUSION 


1. A general theory of democratic tax law must be founded upon three basic 
methodological choices: ethical constructivism (ethics), deliberative democracy 
(political theory) and post-positivism (legal theory). 

Ethical constructivism asserts that it is possible to provide an inter-subjective 
justification of arguments about practical questions. It is, in this sense, a theory of 
practical reason. The standards according to which it proceeds are those derived 
from the practice of moral deliberation itself, by the pragmatic assumptions we 
make every time we enter into it. 

Deliberative democracy constitutes an adaptation of ethical constructivism to 
political matters or issues. It claims to reconcile the need for common action norms 
with individual autonomy (in its public or political dimension), and at the same time, 
to take seriously the fact that most individuals think that there is a correct answer to 
political questions. The first aspect is related to its procedural dimension. Its claim 
is that the best way to honour the inter-subjective standard of justification 
(counterfactual agreement, or that all those affected could have consented to the 
common action-norms) is by means of a procedure in which individuals actually 
participate in deliberation and decision-making in equal terms. The second aspect 
refers to its substantive dimension. It looks for standards of substantive correctness 
in the thin conception of the good which underpins the value of the practice of 
deliberation itself and which can be rendered more specific by means of reflecting 
on the assumptions involved in entering the practice of deliberation (this basically is 
operationalised through human rights). 

Post- positivism can be seen as a legal theory making four basic claims, which 
are the following. First, that law is a complement of morality, which gives it a hand 
in the successful discharge of the basic tasks of conflict-solving and co-ordination. 
Second, that law is characterised by its autonomy versus general practical reason. Its 
norms provide reasons for action that pre-empt reference to most other possible 
ones. Third, there is a conceptual and normative connection between law and 
morality derived from the fact that no legal system can be characterised as such 
unless it raises a claim to correctness. While at the conceptual level this serves to 
distinguish law from purely coercive social orders, at a normative level it implies 
that the legitimacy of law is somehow borrowed from morality. Fourth, law is 
considered as a matter of practical and not theoretical reason. This implies that a 
complete or thorough concept of law must extend to legal discourses of application 
of norms. 
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2. Taxes can be defined as the transfers of resources from individuals to public 
institutions for the purpose of providing material resources with which to finance the 
tasks which have been assigned to public institutions. 

3. This preface to a general theory of democratic tax law assumes the following 
limits to normative justification. First, it assumes that we move within an economic 
system characterised by private property and market exchange. Second, it is 
concerned with the basic characteristics of the tax system and not with matters of 
detail (although it is not so difficult to work out quite detailed consequences of some 
of the moves). Third, it assumes that the physical individual is the relevant tax unit, 
and it does not consider the relevant questions of whether the existence of 
corporations or legal persons can be justified, and in case of a positive answer, how 
they should be taxed. Fourth, it does not consider the problems related to the 
allocation of the power to tax among different political communities, or the issues 
related to the distribution of tax jurisdiction in space. Fifth, it does not consider the 
implications of standards of inter-generational justice in tax matters. Sixth, it 
assumes that, even if we talk about some public or collective goods that are not fully 
reducible to individual preferences, there is no sense in talking about public goods as 
if they are not to be enjoyed by concrete individuals. 

4. A normative theory of democratic tax law is challenged by different versions of 
normative scepticism. Special attention is paid to moral emotivism, communitarian and 
rational choice doctrines. 

The first (emotivism) reduces moral argument to an expressionist use of language, 
according to which moral correction is a mere matter of authenticity of the claims that 
are raised. Against such conception, it is argued that (1) it has a hard time refuting the 
pragmatic assumptions that we make when we enter into practical deliberation; (2) it 
blurs the distinction between justification and explanation (and hence it does not take 
seriously the distinction between the internal and the external points of view); (3) it is 
associated with a positivistic notion of truth as correspondence that reduces all facts to 
hard facts (in the sense of empirically verifiable), a notion that should be rejected; (4) it 
does not overcome the highly resilient and imperialist (in a neutral sense) character of 
practical argumentation. This can be encapsulated in the formula that there is no escape 
from moral argumentation. 

With regaid to the second (communitarianism), two main variants of this argument 
are here considered. The first is referred to as the full permeation thesis, and it is based 
on (1) the existentialist claim that our capacity to judge in moral terms and the basic 
contents of our moral conceptions are determined by the tradition in which we are 
socialised and (2) the constitutive claim that morality is framed and permeated by local 
practice. It is counter-claimed that (1) this argument does not take seriously the liberal 
tradition that stresses the role played by the cultural tradition in which we are socialised 
in our moral formation, but at the same time asserts the importance of the ideal of moral 
autonomy, which implies the capacity to review in a critical way even the most basic 
contents of such tradition; (2) furthermore, the characterisation of moral criticism as 
hermeneutic is not adequate to explain how individuals can incorporate in a critical way 
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arguments proceeding from different traditions, and how moral debate offers resources 
in order to integrate conflicts and lay common ground across different cultural 
traditions. The second is labelled as the ultimate dependence thesis. It seems to be 
limited to the modest claim that the option for critical morality is in itself a culturally- 
based choice. Modesty is only apparent, because this poses a serious and thorough 
challenge. What is at stake is the liberal argument that autonomy and rational conflict¬ 
solving constitute a fundamental conception of the right, and not just another 
substantive conception of the good, not different from others. Although counter-arguing 
this claim is in a way less urgent than tackling the previous one, as most forms of 
relativism in tax matters are not associated to it, nonetheless some arguments are put 
forward based on the idea that in pragmatic terms, there are no alternatives to the liberal 
thin conception of the good, and that its endorsement does not imply accepting any 
substantive ideal about the good life. It is further argued that the communitarian project 
shares lots of common ground with theories that at first glance seem fully unrelated to 
it, such as liberalism a la Hayek or legal positivism. 

Finally, some attention is paid to the conception of practical reason that anchors it to 
the self-interest of individuals. After noting that this understanding is quite wide-spread 
in analysis of tax matters, three main counter-arguments are made. First, that this is not 
sufficient to explain relevant aspects of human behaviour, and with regard specifically 
to public finance, it cannot explain either the fact that individuals have complex 
preferences on the matter of why they proceed to pay taxes. Second, that it gives a 
wrong interpretation of the correct assumption that facts are relevant in determining 
whether there is an obligation to pay taxes. Finally, that it is not able to explain how tax 
systems evolve over time, and more specifically, to give an account of the crisis of trust 
that systems seem to be undergoing. 

5. Additionally, a normative theory of democratic tax law might elicit some criticism 
from the ranks of legal theory. The motto of this criticism could be “but this is not law”. 
It is veiy familiar to the many different varieties of legal positivism. Such a position 
requires either an endorsement of moral scepticism (in which case it boils down to the 
previous type of criticism) or an argument defending a clear and strict separation 
between law and morality. It is this latter version that poses more serious questions, 
because it does not reject the relevance of critical morality, but offers arguments (even 
some moral arguments) to keep legal and moral argumentation fully distinct. Although 
this latter kind of criticism poses a more serious challenge to our endeavour, it is also 
true that it bites less. That is because even if proven right, it is not fatal to the project. 
It would not be nice to discover that one was mistaken to believe one belonged in 
the Law Department, and even less palatable to be denied the title of lawyer in the 
academic world. But after all, the thesis would be about something, probably about 
political philosophy. 

6. Taxes are a political institution. They are the creatures of the institutional 
imagination of human beings. The criteria that we should use in order to determine 
whether or not it is appropriate to call a certain institution as a tax is its institutional 
background. It does not seem proper to talk about taxes before Modernity. 
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When referring to Ancient Times it is not possible to use, even in an approximate 
or rough manner, the concepts of public and private with which we are familiar, and 
without which it is not possible to say that we are dealing with taxes. However, it is 
possible to trace back the emergence of some of the principles that are characteristic 
of modern taxation in institutional structures that cannot be labelled in such way. In 
this sense, we can find an embryonic reference to consent as a source of legitimacy 
(especially in Medieval Parliaments), the rudiments of an administrative tax 
structure (even in Ancient Rome) or some basic principles of material justice for the 
distribution of the tax burden in city-states like Florence. 

7. The emergence of the tax state is associated with the increase of the economic 
surplus that allowed for the adoption of the economic structure to the principle of the 
division of labour and the consequent monetarisation of the economy, and to the 
expansion in the size of kingdoms associated with the development of new war¬ 
making techniques and also to the mentioned increase in the economic surplus. 

The payment of taxes invites critical reflection on the very basic cluster of 
questions of political order. Because taxes are collected in the name of the common 
good or the public interest, their payment could lead to questioning of what is such 
good, who is the relevant public and whose is the interest. 

This is illustrated by the political strife associated with the enactment of new 
taxes requiring Parliamentary approval. The bargaining power that came with 
consent was used in order to increase the scope of issues under Parliamentary 
review. Where such institutional arrangements did not exist or were just avoided in 
order to affirm royal sovereignty, the same functional needs ended up by emerging 
in a sudden way, threatening to disrupt the institutional balance. 

8. Liberal revolutions are closely associated with battles over around tax matters. 
The basic leitmotiv of their tax tickets concerned the way in which the tax burden 
was to be distributed. The echoes of the principles of generality, equality and fair 
and efficient application of the system can be heard in the French, the American and 
other revolutions. However, those basic principles were open to different 
specifications, that anticipate the main lines of the formal and the material paradigm 
of taxation. The liberist tradition was elaborated around the idea that unleashing 
market forces will lead to a self-ordering of society within which the principles of 
liberty, equality and solidarity will be fully realised. Under such circumstances, 
intentional interventions were to be limited in order to disrupt the essence of such a 
mechanism. Taxation was supposed to be limited to collecting the revenue needed 
for financing the very basic public goods, and to do so on the basis of taxes that 
treated all individuals in a formally equal way. A contrary interpretation of taxes can 
be traced back to the Republic tradition. Its proponents stressed the political aspect 
of freedom, or in other words, the right to participate in the making of common 
action norms, something that led to a conceptualisation of the tasks of the tax system 
clearly larger than the liberist one. However, liberist ideas were on the winning side, 
and XIXth century tax systems were structured around the idea of making taxation 
as neutral as possible in respect of the market structure. Taxes were seen as the 
proxy of a market price, operationalising the principle of commutative justice in the 
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absence of conditions to apply market prices. Under such circumstances, it is far 
from surprising that the whole conceptualisation of taxes was made with the help of 
private law. 

9. By the middle of the XIXth century, the formal understanding of freedom and 
equality was under severe criticism. The consequences of the liberal transformation 
were beginning to unfold. This unleashed different movements of opposition 
towards it. This resolved in many cases in an articulate criticism of the formal 
paradigm of tax law, and resulted in deep tax reform and in a new way of 
understanding the role assigned to taxes. The process started by the end of the 
century, but it accelerated after the First World War and gained pace after the 
Second. Taxes were no longer seen as prices, but were conceptualised anew around 
the publicness of the institution itself. The quasi-market exchange model was 
transformed into the “subject-to-the-sovereign-state” one. The bilateral character of 
the relationship was preserved but at the price of getting rid of the idea of equality 
between the two parties and of the objective standards to check the fairness of the 
tax burden. At the same time, the idea of taxation as a marginal complement of 
markets was transformed into that of purposive taxes that counterbalance the 
spontaneous private ordering and can be put to many other purposes beyond that of 
collecting the revenue necessary for the provision of very basic public goods. In 
specific terms, the material paradigm is associated with the distribution of the tax 
burden according to the new concepts of ability to pay or sacrifice. They were 
related to a less formal understanding of the principle of equality that allowed for the 
taking into account of the personal circumstances of the taxpayer. The need for 
predictability was balanced with the security provided by the existence of a legal 
framework guaranteeing a minimum set of resources to individuals. 

10. Although the legitimacy of material tax systems was not too problematic after 
the Second World War, the virtuous circle was broken, probably as early as the 60s. 
Tax bases, or in other words, the economic activities reported to tax authorities that 
trigger tax liability, started to shrink, leading to a dramatic increase in the size of the 
shadow economy and the exponential growth of tax fraud. A normative theory of 
democratic tax law has the resources to explain the extent to which this is a 
legitimation or trust crisis. The main problem is that taxpayers increasingly do not 
find rational grounds for the acknowledgement of their obligations. This might be 
explained by the divorce between the design of the tax system in constitutional 
terms and the reality of its implementation, mediated by an increasingly incoherent 
set of positive norms. 

11. On this basis, a general theory of democratic tax law should set as its goal the 
reconstruction of tax law according to a procedural paradigm that takes into account 
the aforementioned shortcomings of the material conceptualisation of taxation. This 
requires stressing the public character of taxes, but anchoring it to its relational 
character, to the horizontal relationships among all taxpayers. Moreover, it is 
necessary to proceed with the reconstruction of tax law on the basis of three 
different pillars. First, the reconnection of the principle of legality of taxation to the 
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value of participation as a source of legitimacy. Second, the specification of the 
interpretation that must be given to substantive legal principles (such as generality 
and equality) in the context of the specific tasks assigned to the obligation to pay 
taxes. Third, the reinterpretation of the process of implementation of the tax system 
as the unfolding of the normative consequences implicit or arguable from tax norms, 
and the configuration of the tax administration as the agent of the interests of 
taxpayers in the application of tax law. 

12. A normative theory of democratic tax law needs to combine the arguments for 
a general obligation to obey the law with a description of what is peculiar or specific 
to the general obligation to pay taxes. It is argued that it is necessary to proceed in 
due to the lack of a fully articulated discourse of justification of the obligation to pay 
taxes in the literature. For this reason, I have made a general case for the obligation 
to obey the law and then tailored those arguments to the specific characteristics of 
the tax obligation, by means of analysing its structure, the role that coercion plays in 
relationship to it and the tasks that it is expected to discharge. 

13. The case for the general obligation to obey the law must be a complex one, 
because there are two main sources of legitimacy: participation and substantive 
correctness. To this we have to add a third, guaranteed implementation, that derives 
from the replay of the previous two in a concrete and bounded way within 
discourses of application of law. 

14. Participation contributes to legitimacy in a double sense. On the one hand, 
individuals are granted an equal right in the process of deliberation and decision¬ 
making that leads to the enactment of legal norms. This implies treating them with 
equal concern and distributing such rights in the only possible way that is equally 
respectful to the autonomy of all. The right to participate in political terms is a 
scarce good whose allocation must be mutually limited by reference to the 
entitlement of others. On the other hand, participation takes seriously the way in 
which individuals perceive the questions subject to legal regulation, and the interest 
in correctness related to some of them. This is so because deliberative democracy 
has an in-built tendency to select correct normative solutions, that is not based on 
any direct appeal to procedure-independent standards of correctness, but on the 
positive influence deliberation has on the individual ability to select right choices, 
increased by the collective tendency incorporated into the legal system. This 
argument justifies the claim to obedience by those who are given a right to 
participate in equal terms in both deliberation and decision-making procedures. 
However, its strength is based on an effective granting of the right and on the 
concurrence of the necessary conditions for affirming democracy’s epistemological 
privilege. If the individual has no access to such a right, or if the case for the 
epistemological privilege is not sufficiently strong, then there is the need for a 
supplementary or additional source of legitimacy. 

15. This is to be provided by substantive correctness. The legal system can 
legitimately make a claim to obedience to the extent that its norms comply with 
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standards of substantive correctness. Those are to be derived from the same thin 
substantive conception that upholds that participation constitutes the main source of 
legitimacy. There are two kinds of criteria of substantive correctness. On the one 
hand, those that can be affirmed in abstract terms, to the extent that they are valid 
independently of the concrete contents of the legal system. Such standards constitute 
a complete catalogue of basic rights, obtained with the help of arguments that bridge 
the gap between justified rules of discourse and basic rights. A number of such 
arguments are enumerated, following Alexy. Those are: the necessary endorsement 
of the value of individual autonomy, the necessary results of deliberation within a 
democratic system and the implications of conceptualising democracy as the 
institutionalisation of discourse. On the other hand, there are standards related to the 
concrete ways in which legal systems distribute the burdens and profits resulting 
from channelling conflict-solving and social co-ordination through law. This 
basically corresponds to the principle of fairness or fair play. 

16. The last element of the theory of complex legitimacy corresponds to the 
guarantees provided within discourses of application of law, and especially when 
this is done in an institutional and authoritative way. The general formulation of 
legal norms and the indeterminacy associated with human language imply that there 
is a potential deficit of legitimacy here. This is especially so once we take into 
account that the last legal word is in the hands of judges. The legitimacy gap is 
partially filled in if judicial reasoning is based on an appeal to substantive 
correctness. The judge needs to provide public reasons for her decision, but cannot 
find enough of them by referring to arguments of the kind that the law says this or 
that. This requires her to spell out what is the correct legal solution by means of 
incorporating general practical arguments within legal discourse. The resort to 
participation as a supplementary source of justification is quite limited, given the 
authoritative character of judicial procedure. But the burden of the appeal to 
substantive correctness can be relieved to the extent that the structuring of the 
procedure allows for an exposure of the judge to different arguments and 
perceptions of the interests at stake, something that can be increased with resort to 
bodies representing the general or public interests within the procedure. 

17. The description of the general obligation to pay taxes combines a descriptive 
and a normative approach. It starts by analysing the structure of the obligation itself. 
On the one hand, it is argued that as is the case with other legal obligations, it 
proceeds to institutionalise some previous background duties, namely in this case, 
the sharing of the burdens derived from the existence of the political community 
with its other members. On the other hand, it is said that the obligation both 
discharges some common tasks assigned to legal norms in a peculiar way and takes 
care of some other special functions. The latter are basically the following three. 
First, the quantification of the obligation, or in other words, its translation into 
monetary terms. This implies that the discharge of the obligation usually consists in 
the payment of a given amount of money. Second, its distribution according to the 
logic of distributive justice. This require transcending monetary value in order to 
realise tax justice. There are two main ways of doing this. First, the adjustment of 
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the monetary base in order to take into account a series of personal circumstances 
that have an impact over the effective subjective ability to pay. Second, the 
graduation of tax rates according to a progressive scale, something that gives an 
institutional form to the basic intuition that money has a decreasing marginal utility. 
Third, the obligation cancels any contextual reference that might be characteristic of 
the duty. 

On this basis, it can be concluded that tax law is a special subsystem within the 
larger legal system, and that there is value in considering that questions of tax 
compliance should be mediated not only by the general obligation to obey the law, 
but also by the general obligation to pay taxes. Additionally, it is argued that the 
opaqueness of the tax obligation towards its background duty is due to the fact that 
they are connected at a systemic level, to the different criteria of distribution of the 
burden that the system is supposed to incorporate, and to the centralisation of 
enforcement powers in the hands of the administration. 

All this results in the qualification of tax law as public and multilateral. The 
obligation to pay taxes is articulated through two kinds of relationships. First, the 
horizontal one among all members of the political community in a relevant sense, 
that derives from the background duty the tax obligation institutionalises. Second, 
the vertical one between each taxpayer and tax authorities, that corresponds to the 
legal translation of the background duty into the tax obligation. A general theory of 
democratic tax law must construct the case for the justification of the obligation 
keeping in mind both of them, and especially the first, because it can be seen as the 
only possible source of legitimacy. 

18. Taxes cannot be a matter of coercion. The proof of this is attempted with the 
help of a thought-experiment, on the basis of which it is argued that even if coercion 
was not necessary, we could still identify legal institutions closely resembling taxes 
and discharging the same basic roles. 

Coercion can be characterised as an essential tool in order to ensure that most 
people comply with tax law, by the triple means of ensuring those willing to comply, 
but afraid of others not doing so or who doubt whether there is a point in paying 
taxes (the problem of hopelessness), and of further motivating those who might not 
find enough strength of will as to comply (akrasia) and providing a reason to 
comply to those not moved by normative considerations (such as free-riders). 

This implies a conceptualisation of coercion in a quite different way from that 
characteristic of prescriptivist theories of law. The latter are regarded as essentially 
flawed. This is proved by means of showing how the alternative understanding of 
coercion allows for detaching the discourse of justification of taxes from the 
supremacy of the sovereign (and thus further side-stepping the system consequences 
that filter back in the solution of concrete tax problems) and it allows one to give full 
force to the multilateral character of the tax relationship. 

This is compatible with stressing the ambivalence of coercion, that can be put 
not only at the service of legitimate democratic power, but also of violence. 

19. The tax system should discharge three basic functions, namely the 
procurement of revenue in order to finance basic public goods, the redistribution of 
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income within the political community and the management and steering of the 
economy. 

The argument unfolds assuming a basic agreement on the assignment to the tax 
system of the first task. On this basis, the first and basic question to be answered is 
whether the tax system should be limited to do this first task or whether it should be 
in charge of other tasks. We face mainly one question and not two because the 
rationales for extending its role affect both tasks. 

The liberist argument in favour of limiting the roles to be played by the tax 
system is based in the general stance of liberism in favour of the self-regulating 
market and on more concrete points concerning the substantial or material checks 
upon any tax structure. It is argued that this line of reasoning is clearly 
unsatisfactory, because it rests on an unsupported limitation of the characteristics 
and properties of the market that are in need of a justification. Namely, liberists 
divorce the issues of legitimation of the general market framework from that of each 
market transaction through the so-called reducibility thesis, they make too sharp a 
distinction between the responsibilities to be derived from action and omission. 
Furthermore, and with regard to the substantive limits of the tax system, it is argued 
that they rely on a quite peculiar understanding of the principles of generality, 
equality and legal security, that cannot explain some basic legal phenomena (like the 
fairness of adjudication) or that is incompatible with some other basic assumptions 
of liberists. 

A positive case for redistribution is based on the need to purchase legitimacy for 
the whole socio-economic structure with the help of the tax system. This implies 
conceiving taxation not only as a price, but also as a premium for insurance against 
full economic destitution, natural lottery and force as a determining factor in social 
and economic relationships. This revolves around problems like the unfairness of the 
original allocation of economic resources, the position of newcomers when they 
enter the market and the transmission of income inequalities to new generations 
through means such as the right to bequest and inherit. 

20. The Spanish Constitutional Court has played a major role in the process of 
materialisation of the Spanish tax system. During its first years of existence we can 
see it engaged in entrenching a material conception of tax law and relationships, on 
the basis of the program contained in several provisions of the Constitution. The 
Court ruled against the basic tenets of the formal paradigm and advanced a general 
theory of the terms on which we should conceive the relationship between taxpayers 
and tax authorities that stressed the fact that tax authorities were supposed to 
embody the public interest in the effective and fair implementation of the tax 
system. This resulted in the peculiar assertion that the general obligation to pay taxes 
led to a special relationship of subjection of the taxpayer to tax authorities, from 
which arises a limitation of individual fundamental rights. In more concrete terms, 
the material turn might explain why the principle of legality of taxation was seen as 
a concrete specification of representative democracy with only indirect and weak 
links to the democratic ideal of self-government (something that resulted in a 
permissive jurisprudence concerning the possible contents of the Budget Act), and 
why the Court was inclined to give so much weight to public interests so that it 
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could accept without much ado the retroactive application of tax norms or why it 
was ready to find new rationales for the traditional privileges of the tax 
administration. 

21. The mixed consequences of this materialisation might explain why the Court 
seems to have progressively shifted its doctrine towards a procedural understanding 
of taxation and tax relationships. The change in the composition of the Court, the 
new institutional context derived from the membership of the European 
Communities and the consolidation of the new tax system might also explain this 
procedural shift. The Court has reinterpreted its previous characterisation of the tax 
relationship as one of subjection by means of stressing that tax norms should be seen 
not only as the source of duties and obligations, but also of rights. This can be seen 
as the explanation of the explicit or implicit overruling or twisting of some of the 
elements of its previous doctrine. The Tribunal Constitucional has shifted its 
understanding of the principle of legality, which it now sees as a concrete 
institutionalisation of the ideal of self-government, although usually specified with 
the help of representative democracy. This underlies the definition of concrete and 
substantive limits to the constitutionally permitted content of the Budget Act. 
Similarly, the Court has given more weight to the different dimensions of the value 
of legal security to the extent that it can be seen as protecting fundamental individual 
rights. This has been translated into a less permissive attitude towards the retroactive 
application of taxes. Finally, the Court has been more severe with regard to the 
constitutional review of the privileges and special powers granted to the tax 
authorities, which have a major impact on the procedure for implementation of tax 
laws. 

22. The foundation of a complex liberal theory of democratic tax law is the 
participation of individuals in the making of tax laws. The general intuition that 
people should tax themselves can be translated into the right to participate in equal 
terms in the process of deliberation and decision-making of tax norms. 

The right to participate is usually cashed into the principle of legality of taxes. 
This leads to two kinds of problems. First, those related to the specific 
characteristics of the obligation to pay taxes, that give rise to some peculiar issues 
associated with the application of the principle to this context. Second, the mismatch 
between the constituency of taxpayers and that of individuals with political rights, 
which necessitates using institutional imagination to conceive ways of 
complementing the principle of legality through other means. 

The principle of legality of taxation requires that the norms that govern the 
quantification and allocation of the tax burden to individual taxpayers are enacted in 
a statute. This basically requires that the taxable event, the identification of the rules 
to determine the concrete taxpayer in each case and the tax rates are established 
through an act of Parliament. 

The principle of legality is open to a division of labour between statutes and 
statutory instruments, on the one hand, and statutes and decree-laws, on the other, on 
the basis of balancing and weighing the ideal of self-government with some 
requirements to be derived from the limits of the potential of representative 
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institutions and front the requirement of efficiency in the discharge of the basic tasks 
assigned to the tax system. However, a general theory of democratic tax law should 
regard these two forms of law as permanently in need of a justification. 

Similarly, the principle of legality is structured around a division of labour 
between two different kinds of statutes, the Budget Act and ordinary tax statutes. 
For a general theory of democratic tax law, the enactment of specific tax statutes 
allows one to define the elements that fall under the reserve du loi in tax matters in a 
stable way, while the approval of the periodic Budget Act symbolises the connection 
at a systemic level between taxation and expenditure and reinforces the original 
consent of law-making institutions with a new one referred to the link between the 
two hands of public finance. 

Focusing on the mismatch between the constituency of individuals with political 
rights and that of those obliged to comply with the law through the mechanism of 
tax law allows us to realise two things. First, that the principle of no taxation without 
representation can be used in order to argue for the extension of voting rights to all 
permanent residents that have been so for a number of years. Second, that we can 
only make sense of the political dimension of taxation if we get rid of any theory of 
citizenship as loyalty, and instead turn to a theory based on the ideas of plural and 
differentiated (in the sense of structured around different levels of governance) 
membership. 

It is necessary to say that we need to find ways of institutionalising the value of 
self-government that transcend the principle of legality. We might consider the 
potential of institutions such as referenda , legal standing to challenge public 
expenditure decisions or even the structuring of the tax system in such a way that all 
citizens can know about the real preferences of other members of the political 
community. 

23. A second layer of principles enlarges the legitimacy credit of the tax system by 
means of ensuring that concrete tax norms comply with certain material standards 
that operationalise certain individual rights in the context of allocation and 
distribution of the tax burden. 

The task of monetarising the obligation to pay taxes is performed by means of 
defining different tax events and the norms according to which tax bases are 
determined. This is the same as saying that monetarising consists in the selection of 
economic events or transactions that betray an ability to pay on the basis of which an 
individual can be called to contribute to the financing of the burden derived from the 
existence and tasks assigned to the political community. This process is to be 
checked by the principle of generality, that in relational terms ensures that all 
sources of economic might receive equal treatment before tax laws. This is made 
more specific by indicating that not only income but wealth can be seen as an 
adequate tax base, and also that income below a social minimum must be exempted 
from any kind of tax liability. It is also constrained by some absolute limits that 
preclude taxation when the ability to pay cannot be referred objectively of 
subjectively to the individual taxpayer. 

The distribution of the tax burden should also be governed by the principles of 
distributive justice. This process is checked by the principle of subjective ability to 
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pay in relational terms, that requires transcending the monetary value of income and 
tailoring the final tax burden to the effective ability to pay of each individual, either 
by means of specific deductions or expenditures, or through progressive tax rates, 
and by the principle of non-confiscation in absolute terms. The latter must be 
interpreted as requiring that the tax system does not impinge severely upon the logic 
of the market economy. At any rate, the case for redistribution implies that the tax 
burden should be graduated in a openly progressive way. The specific degree of 
such progressivity depends on diverse factors that were considered in chapter 5, but 
a paramount one is the pattern of inequalities within the community in which the tax 
system is to be applied. 

Finally, it is necessary that the drafting and reform of tax norms complies with 
certain substantive standards that guarantee the predictability and transparency of 
the norms. This refers to the principle of legal security, and more specifically, to the 
conditions under which retroactive tax legislation is possible. 

24. The application of tax norms to concrete circumstances cannot be regarded as 
a mechanical operation. The process of application of a norm might give rise to 
questions that have not been considered or dealt with by the general formulation of 
the norm. A general theory of democratic tax law should take on board the general 
arguments on the problems of guaranteeing the protection of individual rights in the 
process of application of norms. But it should especially focus on the peculiar 
characteristics of the implementation of tax norms. 

The interpretation of tax norms should be regarded as proceeding in basically the 
same way as that of other norms. The traditional characterisation of tax norms as 
odious is something that corresponds to a prescriptivist understanding of the tax 
phenomena that does not take seriously the characterisation of the obligation which 
has been put forward in this essay. 

A general theory of democratic tax law should rely on the description of the 
general obligation to pay taxes in order to assert that the tax administration must be 
conceptualised as the agent of the diffuse interests of taxpayers in the general 
observance of the tax system. In a nutshell, its peculiar role and powers are to be 
justified by it role as a proxy of the institutionalisation of the background duties 
through which the general obligation to pay taxes are given an adequate protection. 
We have already argued that rights which appertain to each individual to require all 
other members to comply with their duties (a right that is difficult to exercise to the 
extent that the determination of its concrete object is not so obvious) is centralised 
into the specific competencies of the tax administration to monitor and require 
compliance on the basis of the specific obligations that derive from the tax system. 
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